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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 12 
(T.D. 87-132) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO EN- 
FORCEMENT OF PROTECTION OF SEMICONDUCTOR CHIP 
PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
quire that persons seeking exclusion of infringing semiconductor 
chip products first obtain a court order enjoining, or an order of the 
USS. International Trade Commission excluding, the importation of 
the products. Customs will then enforce the court order or exclusion 
order. This action is being taken to protect the rights that have 
been granted to owners of semiconductor chip products under the 
Semiconductor Chip Protection Act of 1984. 


EFFECTIVE DATE: November 20, 1987. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Samu- 
el Orandle, (202) 566-5765; Operational Aspects: Harrison C. Feese, 
(202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title III of Pub. L. 98-620, cited as the “Semiconductor Chip Pro- 
tection Act of 1984,” added a new chapter 9 to title 17, United 
States Code (17 U.S.C. 901-914), providing for protection of mask 
works that are fixed in semiconductor chip products. A mask work 
is defined as a series of related images, however fixed or encoded, 
that represent the three-dimensional patterns in the layers of a 
semiconductor chip. It is fixed in a semiconductor chip product 
when its embodiment in the product is sufficiently permanent or 
stable to permit the mask work to be perceived or reproduced from 
the product for a period of more than transitory duration. 
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As a condition of the protection extended to mask works under 17 
U.S.C. 908(a), protection terminates “if application for registration 
of a claim of protection in the mask work is not made * * * within 2 
years after the date on which the mask work is first commercially 
exploited.” The U.S. Copyright Office has been designated to admin- 
ister the registration system for mask works. 

The owner of a registered mask work has the exclusive right, 
under 17 U.S.C. 905, to reproduce it and to import and distribute a 
semiconductor chip product in which the mask work is embodied. In 
addition, pursuant to 17 U.S.C. 906, the owner of a particular prod- 
uct made by the owner of the mask work may import or distribute 
or otherwise dispose of or use, but not reproduce, that particular 
product without the authority of the owner of the mask work. The 
term of protection for the mask owner is 10 years from the date on 
which the mask work is registered, or the date on which the mask 
work is first commercially exploited anywhere in the world, which- 
ever occurs first. 

Under 17 U.S.C. 910(c)(1), the Secretary of the Treasury and the 
U.S. Postal Service are empowered to separately or jointly issue reg- 
ulations for the protection of the rights of mask work owners with 
respect to importations. These regulations may require, as a condi- 
tion for the exclusion of articles from the U.S., that the person seek- 
ing exclusion take any one or more of the following actions: 

(1) obtain a court order enjoining, or an order of the U.S. Interna- 
tional Trade Commission (USITC) under § 337, Tariff Act of 1930 
(19 U.S.C. 1337), excluding, importation of the articles; 

(2) furnish proof that the mask work involved is protected under 
17 U.S.C. 905 and that the importation of the articles would in- 
fringe the rights of the mask work owner; and/or 

(3) post a surety bond for any injury that may result if the deten- 
tion or exclusion of the articles proves to be unjustified. 

Under options (2) or (3), which involve a Customs determination 
on its own that an imported mask work is infringing, without the 
intervention of a court or the USITC, articles which are imported in 
violation of the rights set forth in 17 U.S.C. 905 are subject to sei- 
zure and forfeiture in the same manner as property imported in vio- 
lation of the customs laws. Any such forfeited article may be de- 
stroyed as directed by the Secretary of the Treasury, except that 
the article may be returned to the country of export whenever it is 
shown to the satisfaction of the Secretary that the importer had no 
reasonable grounds for believing that his acts constituted a viola- 
tion of the law. 

The Semiconductor Chip Protection Act (the SCPA) became effec- 
tive upon its enactment on November 8, 1984. However, 17 U.S.C. 
913(a) held the registration and enforcement mechanisms in abey- 
ance for 60 days. These registration mechanisms and enforcement 
provisions, therefore, went into effect on January 9, 1985. 
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Customs considered all three of the options for protection of the 
mask work owner’s rights under 17 U.S.C. 905 and decided that op- 
tions (2) and (3) are not advisable. These options would require that 
Customs provide mask work protection in a similar manner to the 
way it protects copyrights. Under either of these options, owners 
would be required to record their registered mask works with Cus- 
toms for a prescribed fee and Customs officers would have to inter- 
dict imported articles containing semiconductor chip products in or- 
der to identify those which infringe a recorded mask work. 

Customs determined that this would require an expert knowledge 
of semiconductor chip technology. Customs has neither the required 
expertise on the part of its inspectional staff nor the resources or 
funds to train them for this task. Also, it would be operationally in- 
feasible to disassemble articles in order to extract the suspected in- 
fringing chips for testing purposes. Further, the determination of 
infringement would involve a full adjudicatory review requiring the 
presentation of evidence and an in-depth analysis of highly techni- 
cal material. Customs does not have hearing examiners nor a panel 
of experts to insure an administrative review in less than the 18 
months in which the USITC is required to conclude its investigation 
and make a determination. 

Customs believes that the adjudication of semiconductor chip in- 
fringement issues is the appropriate domain of the USITC or the 
courts for several reasons. First, because of its experience with such 
matters as patents, the USITC has acquired an expertise that is es- 
sential to the resolution of complex infringement issues such as 
those raised by the SCPA. Secondly, in consideration of the novelty 
and controversial nature of chip infringement cases, and the lack of 
any guidelines, it is appropriate for the courts or the USITC to de- 
cide these cases in order to establish legal precedents, as they now 
do with respect to patent, trademark, and copyright infringement 
issues. Once the case is decided, Customs will enforce the court or- 
der, or USITC orders. Finally, adjudication of the issue in the courts 
or the USITC would be preferable to enforcement by Customs be- 
cause the courts and the USITC can expeditiously and successfully 
balance the competing interests of the importer and the domestic 
producer of semiconductor chips. 

To implement the SCPA, Customs published a notice in the Fed- 
eral Register on July 29, 1986 (51 FR 27057), proposing to amend 
§ 12.39, Customs Regulations (19 CFR 12.39), by adding a new para- 
graph (d) to require that persons seeking exclusion of infringing 
semiconductor chip products first obtain a court order enjoining, or 
an order of the USITC under 19 U.S.C. 1337, excluding, importation 
of the articles. Exclusion orders issued by the USITC are enforcea- 
ble by Customs under § 12.39(b), Customs Regulations. 

The proposal specified that the regulation would be effective 
against all importers regardless of whether they have knowledge 
that their importations are in violation of the SCPA. Thus, import- 
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ers who claimed that they had no knowledge that their importa- 
tions were violative would not be able to use this claim as a defense 
against injunctive relief obtained by the mask work owner. 

It was noted that the Commissioner of Customs would not be a 
party to the action in which injunctive relief is being sought from 
the court. Inasmuch as Customs would enforce any order of the 
court, it would not be necessary to name the Commissioner as a de- 
fendant in the action. The proper parties to be named would be 
those persons involved in the importation of the alleged violative 
articles. 

Only four comments were received in response to the notice. A 
discussion of these comments and our responses follow. 


DISCUSSION OF COMMENTS 


Comment: 


One commenter proposed that Customs hold the allegedly infring- 
ing chip products while the mask work owner litigates the issues in 
court. Such a procedure would eliminate the necessity of adjudicat- 
ing complicated legal issues. 

Response: 

Customs does not agree with this suggestion because we would 
have to detain articles at the behest of “mask work” owners who al- 
lege that they plan to litigate the issue of “mask work” infringe- 
ment. Presumably the “mask work” owners would agree to post 
bond (17 U.S.C. 910(c)(1)), though the bond amount on a small ini- 
tial shipment would be inadequate to serve as a deterrent. Detained 
articles would remain in Customs custody during the pendency of 
the litigation. Customs could be in the position of detaining import- 
ed goods simply because the owner filed a lawsuit. Given the rapid 
changes in chip technology, ‘“‘mask-work” owners could keep non-in- 
fringing but competing chip products off the market during their 
useful life simply by filing a lawsuit and purposefully causing de- 
lays in the trial date. Furthermore, the importer may lack the re- 
sources to contest the lawsuit. Customs does not have the expertise 
needed to access accurately the relative merits of “mask work” law- 
suits, and would be reduced to detaining articles indiscriminately. 
In our opinion, Customs should have a court or USITC order before 
goods are detained. 


Comment: 


Several commenters believed that the proposal would have a det- 
rimental effect on the ability of mask work owners to protect 
against the small blatant pirate who disappears as soon as infring- 
ing copies enter the stream of commerce. The pirates default on ac- 
tions filed against them and cannot be located to satisfy any judg- 
ments. The only meaningful remedy is stopping distribution upon 
entry. There is no reason for providing a lower standard of protec- 
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tion for mask works than is afforded other forms of intellectual 
property. 
Response: 


As explained in the notice, we do not believe Customs enforce- 
ment is the answer to problems posed by small, fly-by-night “mask 
work” infringers. Customs cannot indiscriminately detain the myri- 
ad of products which contain semiconductor chips based on allega- 
tions that the chips infringe protected “mask works.” By the time 
Customs makes an informed decision on whether the imported arti- 
cle complained of is actually infringing, the “mask work” owner 
could obtain a preliminary injunction from the court or a tempo- 
rary exclusion order from the USITC. Both of these forums are 
more expert and capable of taking proper action than Customs. Cus- 
toms would, of course, honor such orders and detain goods. 


Comment: 


One commenter agreed with Customs that much litigation under 
the SCPA will be highly technical and time consuming. In these 
cases, it may be impractical for Customs to retain custody of the al- 
legedly infringing products while the case is litigated. The com- 
menter believes, however, that some cases will involve uncontested 
instances of piracy and the uncontested nature of the case can be 
determined within 20 days from the filing of a complaint. The com- 
menter understands Customs has discretion under the statute not 
to implement all of the conditions enumerated in § 910(c). More- 
over, the commenter appreciates that any additional procedures 
will require expenditure of valuable staff time and that in the 
present environment of budget reductions, the assumption of addi- 
tional duties clearly presents difficulties. 


Response: 


Customs agrees with these comments. In uncontested court cases, 
a default judgement would issue quickly which would be honored 
and enforced by Customs. 


Comment: 


The proposed regulations could potentially deny registered mask 
work owners the remedies that Congress contemplated in drafting 
§ 910(c)(1). It is important that registered mask owners have access 
to exclusive remedies on a timely basis. Due to rapidly changing 
technologies, semiconductors have short life cycles. Under the pro- 
posal, the market window for an infringed-upon mask work may be- 
come inconsequential by the time a registered mask work owner ob- 
tains a court or USITC order. Section 910(c\(1) was enacted to pro- 
vide Customs with a relatively flexible, inexpensive and timely set 
of options with which to determine the need for exclusion on a case- 
by-case basis. Congress did not intend that Customs require court or 
USITC orders for all exclusion orders. 
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It was suggested that Customs should consider implementation of 
a discretionary administrative procedure under which alleged in- 
fringing products could be seized if circumstances warrant such ac- 
tion. The discretionary procedure would allow Customs considerable 
latitude in developing policies to fit the particular administrative 
situation. The commenters hope that Customs will retain flexibility 
to determine exclusion on a case-by-case basis. 


Response: 


Drafting regulations and guidelines for Customs officers for con- 
sideration in “mask work” infringement cases, as suggested, is not 
feasible. In view of the many and varied missions of Customs and 
the increased demands on the time of Customs officers, the added 
burden of having Customs officers decide on an case-by-case basis 
whether to detain articles containing semiconductor chips on suspi- 
cion of “mark work” infringement, and how long the goods should 
remain under detention, is not justified. Customs would be forced to 
react to pressures from both sides demanding either that the goods 
be released or seized. Customs cannot promulgate detailed regula- 
tions on “mask work” infringement incorporating the suggested fac- 
tors for consideration and also devote the hours required to train in- 
spectional staff to use them correctly. In the absence of detailed reg- 
ulations and guidelines, accusations of disparate treatment by 


Customs at different ports would be rampant. In particular cases, 
Customs could be accused of being arbitrary and capricious. 


Comment: 


A commenter stated that technical expertise is not needed for in- 
fringement determination in every case. Section 910(c)(1\B) re- 
quires that the mask work owner furnish proof that the mask work 
is protected under the SPCA and the importations of articles would 
infringe the protected mask work. No expert knowledge of semicon- 
ductor technology would be required of Customs. Nor would an ad- 
ditional allocation of resources by Customs be required to identify 
infringing semiconductor chips incorporated into consumer articles. 
The owner of the registered mask work would be expected to identi- 
fy infringing chips and consumer articles, and assist Customs with 
technical expertise and relevant data. If Customs was not satisfied 
that the imports were not infringing, the issue could be referred to 
court or the USITC. 


Response: 


Without technical expertise of its own on semiconductor chip 
technology, Customs would be reduced to accepting, without quest- 
ing, all evidence submitted by “mask work” owners regarding in- 
fringement. Technical expertise by Customs is essential so that we 
can assess independently the allegations and proof offered by “mask 
work” owners. Customs experience with copyright and trademark 
cases is that owners take the position that anything remotely re- 
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sembling their copyrighted or trademarked item is considered to be 
infringing. Customs does not believe it advisable to prohibit the en- 
try of articles incorporating semiconductor chips based solely on 
self-serving allegations of “mask work” owners. A court order or 
USITC order, in Customs opinion, is an essential precondition to ex- 
clusion by Customs. Furthermore, Customs does not believe it 
should be filing a lawsuit or a complaint with the USITC in ques- 
tionable cases. The parties to the dispute may not choose to file 
such actions on their own, preferring to have Customs issue a free 
administrative decision. Further, if Customs decided some cases, but 
required the “mask work” owner to produce a court order of USITC 
exclusion order in others, Customs could be accused of being arbi- 
trary and capricious. Customs would be no more successful than the 
USITC or the courts in establishing “mask work” infringement on a 
timely basis. It would not be practical for Customs to detain large 
shipments of articles containing semiconductor chips, and then ex- 
tract and test the suspected chips for infringement. Considering the 
lack of legal precedents or guidelines for determining “mask work” 
infringement and the lack of technical expertise by Customs, most 
of these cases will surely be complicated. In contested cases, Cus- 
toms would need to have hearing officers available to take testimo- 
ny and other evidence from technical experts in order to reach an 
informed and impartial decision on its own on the issue of “mask 
work” infringement. At present, we do not have hearing officers 
available for this purpose. In our opinion, Customs is not required 
by the SCPA to acquire the necessary in-depth technical expertise 
and provide the hearing officers needed to assess testimony and evi- 
dence on the issue of “mask work” infringement. The USITC and 
the courts are in place now and fully competent to handle contested 
cases more quickly, considering that Customs has no expertise in 
this area an no quasi-judicial apparatus in place. Congress has pro- 
vided three options in §910(c)\(1) and has provided that Customs 
could select “one or more” of those options. Customs has selected the 
option that requires the person seeking exclusion to obtain a court 
order or USITC order as a precondition. 


Comment: 


Commenters contend that the owner of the recorded mask work 
would be expected to come forward with detailed information 
needed to identify the imported articles which infringe the recorded 
mask work. Such information could include a set of overlays or pho- 
tographs of the infringing chip taken from a particular model, the 
chip number which is marked on the module and/or the logo of the 
company of manufacture. Customs merely has to identify the model 
number from the exterior of the article. At most, Customs may wish 
to disassemble a number of these identified articles to confirm that 
they contain the identified chip number and logo, which normally 
are readily visible once the cover of the article is removed. In any 
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event, the Articles would not have to be disassembled for testing 
the chip and, with either procedure, such a practice would not be 
time consuming or operationally infeasible. Customs can also re- 
quire the importer to furnish proof that the identified chip numbers 
are not contained in the imported articles. Customs always has the 
administrative flexibility, including the discretion to request a sure- 
ty bond or to create a detention period for allegedly infringing 
chips. 


Response: 


The commenters assume that those persons who would engage in 
“mask work” infringement would never change a model number, 
chip number or logo. Based upon our experience with regard to oth- 
er enforcement areas, Customs would expect that these are some of 
the first things such persons would do to eliminate suspicion. Tech- 
nical expertise would be essential so that Customs could assess chip 
overlays of protected models and other proofs of infringement of- 
fered by “mask work” owners independently, even though the 
model numbers, chip numbers or logos have changed. Customs dis- 
agrees with the comment that substantial disassembly and testing 
operations would not be required. Storage of articles detained while 
disassembly operations are underway would present serious 
problems as would obtaining skilled personnel for disassembly. 


Stopping commerce in articles alleged to incorporate infringing 
chips is a drastic first step. A court order of USITC exclusion order, 
in our opinion, should be required before detention or exclusion by 
Customs is initiated. 


Comment: 


A Customs infringement determination requires the posting of a 
surety bond by the mask owner. To insure that a determination by 
Customs is not abused by the mask owner due to lack of technical 
expertise on the part of Customs, a surety bond should be required 
before a determination could be made. This would be especially im- 
portant where the alleged infringing chips are contained in expen- 
sive electronic articles. With this safeguard and the ability of Cus- 
toms to refuse a determination in appropriate cases by requiring 
the mask work owner to obtain a court or USITC order, the mask 
work owner would have flexibility in enforcing his rights without 
the possibility of undue harm to the importer or the public. 
Response: 

The surety bond does not fully compensate the importer for dam- 
ages incurred by the wrongful detention of articles containing non- 
infringing chips. This is particularly true during periods when buy- 
ing of electronics is heavy. Under the current guidelines applicable 
to imports detained on suspicion of piratical copying, the bond of 
the copyright owner is in the amount of the entered value of the 
shipment under detention, plus duties, plus 20 percent of this total. 
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The inadequacy of the bond amount is apparent in cases where the 
detention of a small initial shipment by Customs throws a cloud 
over the importer’s ability to deliver a large shipment scheduled to 
arrive shortly thereafter. .The loss of a major customer could put 
the importer out of business or leave him with uncompensated 
losses, including legal expenses incurred in fighting the unwarrant- 
ed detention. Furthermore, the copyright regulations provide a 
30-day period for the copyright owner to decide whether or not to 
post the bond (19 CFR 143.43). If similar “mask work” regulations 
were promulgated, the “mask work” owner could purposefully wait 
29 days, then decide not to post the bond, thereby eliminating com- 
petition for a substantial period without incurring any bond obliga- 
tion. Customs does not believe the filing of a bond provides suffi- 
cient surety to override the need for a USITC or court order. Fur- 
ther, Customs would be open to charges of being arbitrary and 
capricious if we detained articles and allowed the “mask work” 
owner to post bond in some cases, thereby effectively eliminating 
competition, and released articles in other cases, requiring a USITC 
or court order as a prerequisite to Customs enforcement. 


Comment: 


Section 910(c)(1) provides Customs with a relatively flexible, inex- 
pensive and timely set of options with which to determine the need 


for exclusion on a case-by-case basis. Congress did not intend that 
Customs require court or USITC orders for all exclusion orders 
under § 910(c)(1). It was expected that there would be some situa- 
tions in which the identification of infringing chips, or products con- 
taining infringing chips, would be uncomplicated. In more compli- 
cated infringement cases where substantial similarity is an issue 
and expert testimony will be required, Customs could refuse to 
make a determination and require the mask work owner to obtain a 
court or USITC order. By limiting such an order to complicated 
cases and including § 910(c)(1)(B) as part of the enforcement proce- 
dure for simple infringement cases, the mask work owner will be 
given more flexibility and timely relief against infringers of the pro- 
tected mask works. Moreover, the burden on Customs is minimal. 


Response: 


We disagree. Without legal precedent or guidelines, all “mask 
work” infringement questions are complicated. As stated previously 
in this document, Customs lacks the expertise essential to make a 
determination on its own that “mask work” infringement is sus- 
pected. Technical expertise by Customs would be essential, so that 
we can assess chip overlays of protected models and other proofs of 
infringement offered by “mask work” owners independently. Sub- 
stantial disassembly and testing operations by Customs would be 
required. Storage of articles detained while disassembly and testing 
operations are underway would present serious problems for Cus- 
toms as would obtaining skilled personnel for disassembly. If Cus- 
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toms were required to differentiate between complicated cases on 
the one hand and uncomplicated cases on the other hand, and use a 
decision that the case is complicated to justify requiring a court or 
USITC order, Customs will face the impossible task of writing regu- 
lations and guidelines for determining what cases are complicated. 
Without detailed guidelines, Customs could be accused of being ar- 
bitrary and capricious in deciding which cases are complicated. 
Stopping commerce in articles alleged to incorporate infringing 
chips is a drastic first step. A court order or USITC exclusion order, 
in our opinion, should be required before action by Customs is 
initiated. 

Comment: 

One commenter noted that importation infringements will be few 
if effective remedies are available. The supplementary information 
to the proposed regulation recognizes the “large unearned competi- 
tive advantage” obtained by the mask work pirate. However, it 
states that no factual data exists as to the extent of unauthorized 
importations, and specifically requests information as to the extent 
of importations alleged to infringe protected mask works embodied 
in semiconductor chips. Although copying as a standard business 
practice was established well before the enactment of the SCPA, 
there have been no reported cases of foreign mask work infringe- 
ment to date. The reasons for this are many. First of all, the SCPA 
currently serves as a deterrent to mask works infringement which 
did not exist before. Secondly, mask works protected by the SCPA 
can be licensed. Finally, the SCPA is only in its second year of exist- 
ence. The commenter believes that the proposed regulations would 
weaken the protection afforded mask works and thereby encourage 
infringement. The commenter contends that if both the law and 
regulations pose an effective deterrent, the number of determina- 
tions of infringement of mask works by Customs will be few. 
Response: 

Customs does not agree. In two years, there are no cases of for- 
eign mask work infringement under the SCPA. Nevertheless, Cus- 
toms is being asked to promulgate lengthy and detailed regulations 
which would allow registered “mask work” owners to record their 
works with Customs for import protection. Customs would then be 
expected to, (1) provide training to Customs officers so that they 
would have the expertise needed to successfully monitor the whole 
gamut of electronic articles containing semiconductor chips for 
chips suspected of “mask work” infringement, (2) detain and store 
articles containing suspected chips, (3) examine the chips in our lab- 
oratories (the chips are consumed in the testing), and (4) provide ex- 
pert legal review of the laboratory findings so that a correct legal 
determination on the complex issue of “mask work” infringement 
can be made with no court cases, USITC exclusion orders or other 
precedents available. In our opinion, Customs cannot become as 
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heavily involved in enforcement of this issue as the commenter 
would like. We do not agree that the regulations would weaken the 
protection afforded “mask work” owners and encourage infringe- 
ment. Neither do we see how the fact that a “mask work” can be li- 
censed has anything to do with discouraging pirates who do not 
want to pay for the licenses from violating the SCPA. 

After thorough consideration of all the comments and further re- 
view of the matter, Customs remains of the opinion that the only vi- 
able alternative for protection under the SCPA is for a court order 
or a USITC order to be obtained as a precondition to exclusion of an 
article by Customs. 


EXECUTIVE OrpDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


REGULATORY FLexipitity Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. It will affect only importers of semiconductor chip products 
and owners of these products who register them. Accordingly, the 
amendment is not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal authors of this document were Bruce J. Friedman 
and Samuel Orandle, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 


List or Supsects In 19 CFR Part 12 
Customs duties and inspection, Imports, Unfair Competition. 


AMENDMENTS 


Part 12, Customs Regulations (19 CFR Part 12), is amended as set 
forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote. 11, Tariff 
Schedules of the United States), 1624. 


§ 12.39 also issued under 19 U.S.C. 1337, 1623; 17 U.S.C. 910; 


2. Section 12.39, Customs Regulations, is amended by adding a 
new paragraph (d) to read as follows: 
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§ 12.39 Imported articles involving unfair method of competi- 
tion or practices. 
* * * * * * * 


(d) Importations of semiconductor chip products. 

(1) In accordance with the Semiconductor Chip Protection Act of 
1984 (17 U.S.C. 901 et. seg.), if the owner of a mask work which is 
registered with the Copyright Office seeks to have Customs deny en- 
try to any imported semiconductor chip products which infringe his 
rights in such mask work, the owner must obtain a court order en- 
joining, or an order of the U.S. International Trade Commission 
(USITC), under § 337, Tariff Act of 1930, as amended (19 U.S.C. 
1337), excluding, importation of such products. Exclusion orders is- 
sued by the USITC are enforceable by Customs under paragraph (b) 
of this section. Court orders or exclusion orders issued by the 
USITC shall be forwarded, for enforcement purposes, to the Direc- 
tor, Entry, Procedures and Penalties Division, U.S. Customs Ser- 
vice, Washington, D.C. 20229. 

(2) The district director shall enforce any court order or USITC 
exclusion order based upon a mask work registration in accordance 
with the terms of such order. Court orders may require either deni- 
al of entry or the seizure of violative semiconductor chip products. 
Forfeiture proceedings in accordance with Part 162 of this chapter 
shall be instituted against any such products so seized. 

(3) This regulation will be effective against all importers regard- 
less of whether they have knowledge that their importations are in 
violation of the Semiconductor Chip Protection Act of 1984 (17 
U.S.C. 901-904). 

WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: July 13, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 21, 1987 (52 FR 39217)] 


(T.D. 87-133) 


GUIDELINES FOR DISPOSITION OF VIOLATIONS OF THE 
TIMELY ENTRY SUMMARY FILING REQUIREMENTS—1987 
MODIFICATION 


1. Introduction 


This decision is issued in accordance with the authority granted 
the Commissioner in section 172.22(d) of the Customs Regulations 
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(19 CFR 172.22(d)) concerning publication of guidelines for the can- 
cellation of claims for liquidated damages issued for late filing of 
entry summaries. The guidelines are amended by raising the basic 
charge assessed in settlement of these claims from $50 to $100. In 
certain limited instances the charge shall be raised from $50 to 
$200. 


2. Background 


On May 12, 1983, T.D. 83-117 was published setting forth guide- 
lines governing the cancellation of claims for liquidated damages 
arising from violations of timely entry summary filing require- 
ments contained in Part 142, Customs Regulations (19 CFR Part 
142) as authorized by sections 484(a) and 448(b) of the Tariff Act of 
1930, as amended (19 U.S.C. 1484(a) and 1448(b)). T.D. 83-117 re- 
tained the quick settlement procedure originally enunciated in T.D. 
80-298. That procedure, which offers the violator an option to pay a 
predetermined amount in settlement of the claim in lieu of petition- 
ing for relief, is not affected by this decision. 

The predetermined amount which is currently in use is calculated 
by taking a base charge ($50), and adding to it an interest charge 
based on the number of days the duties were paid late. Most cases 
are settled without petition. Over the years this basic procedure has 
proved to be an efficient and fair way of quickly processing these 
cases. 

The original $50 base fee, announced in T.D. 83-117, was based 
on a 1976 cost study that found the cost of processing the simplest 
liquidated damages case to be $41.50. The most recent calculation 
conducted in Customs Southwest Region found the cost of process- 
ing the simplest case to have risen to $69.73. Customs is of the view 
that the base amount charged must be raised in order to cover the 
rise in case processing costs. Additionally, Customs is of the view 
that a rise in the base charge will serve as a further disincentive 
against filing entry summaries and depositing estimated duties late. 


3. Action 


Through this decision Customs is raising the basic fee charged in 
cancellation of late filing cases to $100. Interest will still be charged 
at the same rate of 36.5 percent, based on the number of days the 
duties are withheld from Customs. 

A problem has also arisen regarding cases involving a complete 
failure to file an entry summary and deposit estimated duties. 
Under the provisions of section 113.62(a) of the Regulations (19 CFR 
113.62(a)), the bond principal and surety agree to deposit all esti- 
mated duties within the time prescribed by law or regulation. Sec- 
tion 141.101 of the Regulations (19 CFR 141.101) requires that esti- 
mated duties be deposited at the time of filing of the entry or entry 
summary. 

When a nonfile occurs, a notice of claim for the duties is issued to 
the bond principal and surety. Upon presentation of the duties, a 
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claim for liquidated damages is initiated for late filing of the entry 
summary. 

Under current Automated Commercial System capabilities in the 
Fines, Penalties and Forfeitures module, it is possible to identify 
those cases which arise after a claim for duties for nonfiling of an 
entry is issued. In these instances, Customs has initiated 2 ac- 
tions—one for the collection of the withheld duties and another for 
the late filing of liquidated damages claim. The $100 base charge is 
inadequate recompense for the multiple issuance. Accordingly, Cus- 
toms shall charge a base fee of $200 in all late filing claims that are 
generated from a nonfiling situation. The interest charge in these 
cases will be calculated as it would be in any late file case. 

It should be noted that the $200 base mitigation will only occur in 
cases where a separate claim for the duties is issued. In other 
nonfile situations which result in entry summary rejection (e.g., 
failure to attach a duty check to the entry summary or dishonor of 
duty check by the bank) but are corrected without a notice of claim 
for the duties having been issued, the $100 base charge will remain 
in effect. 


4. Effective Date 


The change in the base fee in late file claims will rise to $100 or 
$200, where appropriate, for violations occurring on or subsequent 


to the 30th day after approval of this document. 


5. Superseded Material 

Treasury Decision 83-117 is hereby superseded insofar as it pro- 
vides for a base cancellation charge of $50 in late filing of entry 
summary cases. Other procedures stated therein remain in full 
force and effect. 


Dated: October 14, 1987. 
GERALD J. McManus, 
Assistant Commissioner, 
Commercial Operations. 





U.S. CUSTOMS SERVICE 


(T.D. 87-134) 
BONDS 


APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of facsimile signatures and facsimile seals on Customs 
bonds by the following corporate sureties has been approved effec- 
tive October 14, 1987. 


American Home Assurance Company, New York, NY 
Authorized facsimile signature on file for: 


John J. Sheppard 
James M. Gorman 
John K. Daily 
Bruce S. Haskell 
Lee V. Barther 


National Union Fire Insurance Company of Pittsburgh, PA, 
New York, NY 


Authorized facsimile signatures on file for: 


John J. Sheppard 
James M. Gorman 
John K. Daily 


Bruce S. Haskell 
Lee V. Barther 


The Customs Service has been provided with a copy of each signa- 
ture that is to be used, a copy of the corporate seal, and a certified 
copy of the corporate resolution agreeing to be bound by the facsim- 
ile signatures and seals. This approval is without prejudice to the 
sureties rights to affix signatures and seals manually. 


Dated: October 14, 1987 
219816 
Epwarp B. GaBLE, JR, 
Director, Carriers, Drawback, 
and Bonds Division. 





U.S. Customs Service 


General Notice 


AUTOMATED SURETY INTERFACE; SIGNIFICANT NEW 
INFORMATION DISSEMINATION PRODUCT 


Pursuant TO OMB Circutar A-130; SoxicrraTion oF COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning a 
new information dissemination product. The Customs Service, 
through its Automated Commercial System (ACS), is proposing an 
Automated Surety Interface. Under this program, Customs will fur- 
nish certain information to participating surety companies whose 
bonds cover Customs entries. This information is to be provided ir- 
respective of any claim by Customs against the surety. For some 
time, disclosure of this information has been made to interested sur- 
ety companies on a monthly basis. The ultimate goal of the program 
is a virtually simultaneous exchange of data between the surety 
company and Customs. As an interim step, Customs is presently 
conducting a pilot test under which certain data is being provided 
to a surety company on a weekly basis. It has been represented to 
Customs that payment by the sureties on claims for liquidated dam- 
ages or additional duties will be expedited by eliminating the need 
for Customs to locate the bond and transmit a copy to the surety. 

Customs recognized that some or all of this information may be 
considered to be confidential business information which is protect- 
ed from disclosure under exemption (b)(4) of the Freedom of Infor- 
mation Act (FOIA). Accordingly, by notice published in the Federal 
Register on August 17, 1987 (52 FR 30762), Customs invited public 
comment on whether the disclosure of this information will cause 
competitive harm. Comments were to have been received on or 
before October 16, 1987. Customs has received a request to extend 
the comment period because additional time is required to prepare 
reasonably responsive comments. Customs believes the request has 
merit. Accordingly, the period of time for the submission of com- 
ments is being extended 30 days. 
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DATE: Comments are requested on or before November 16, 1987. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations Control Branch, U.S. Customs Service, Room 2324, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 
a.m. and 4:30 p.m. on normal business days, at the address above. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: John 
E. Elkins, Chief, Disclosure Law Branch,.(202) 566-8681. Operation- 
al Aspects: Jim Childress, Commercial System Division, (202) 
343-0778. 


Dated: October 15, 1987. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, October 20, 1987 (52 FR 38995)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 177 


SOLICITATION OF PUBLIC COMMENT REGARDING TARIFF 
CLASSIFICATION OF ANNULAR, CORRUGATED FLEXIBLE 
METAL HOSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comment. 


SUMMARY: Customs is reviewing its position regarding the tariff 
classification of certain imported annular, corrugated flexible metal 
hose, either plain or covered with a braided metal sleeve. Such hose 
is now classified under the Tariff Schedule item number for “pipes 
and tubes and blanks therefor * * * of iron * * * or steel.” It is pro- 
posed to classify the product in question under the Tariff Schedule 
item number for “flexible metal hose or tubing, whether covered 
with wire or other material, and with or without fittings.” If reclas- 
sified, the hose would be subject to a lower rate of duty and no 
longer be subject to steel arrangements the U.S. has with a number 
of countries. Comments with respect to the issues will be considered 
before any decision is reached. 


DATE: Comments (preferably in triplicate) must be received on or 
before November 23, 1987. 


ADDRESS: Comments should be submitted to and may be inspected 
at the Regulations Control Branch, Room 2324, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Classi- 
fication and Value Division (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs is reviewing its position regarding the tariff classifica- 
tion of certain imported annular, corrugated flexible metal hose. 
The merchandise is made from hot rolled steel strip which is 
formed and welded into a tube. A stamping machine is then used to 
form annular corrugations, that is, convolutions that are parallel to 
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one another. These provide flexibility and elasticity. Merchandise of 
this type is normally imported in lengths of 80 to 100 feet, on reels, 
and is used with appropriate end attachments or fittings in the 
steel, refining, oil/natural gas, and chemical industries to convey li- 
quids such as water, acids, chemicals, asphalt, as well as gases and 
steam, all under pressure. Such hose is also imported covered with 
a braided metal sleeve which is said to enhance pressure resistance 
by increasing strength and elasticity. 

The described metal hose, either plain or covered with a sleeve, is 
currently classified in item 610.52, Tariff Schedules of the United 
States (19 U.S.C. 1202; TSUS) as “pipes and tubes and blanks there- 
for * * * of iron * * * or steel.” This classification carries a column 1 
rate of duty of 7.5% ad valorem, plus the additional duties on the 
alloy content. Also, if from Italy, France, Japan, or the United 
Kingdom, such metal hose is subject to Voluntary Restraint Agree- 
ments (VRA’s) the U.S. has with those countries. VRA’s are steel 
arrangements negotiated between the U.S. Trade Representative 
and other countries which dictate that basic steel products from 
those other countries cannot be entered into the U.S. for consump- 
tion unless accompanied by a valid export certificate. The suggested 
tariff classification is in item 652.09, TSUS, as “flexible metal hose 
or tubing, whether covered with wire or other material, and with or 
without fittings.” This classification carries a column 1 rate of duty 
of 5.8% ad valorem and is not subject to the above mentioned 
VRA’s. 

In previously classifying hose as described above, great weight 
was placed on the 1929 Summaries of Tariff Information as a 
source of legislative history of the flexible metal hose provision. 
Compiled by the U.S. Tariff Commission for use by legislators pre- 
paring to enact the Tariff Act of 1930, it was noted therein, ‘Flexi- 
ble metal tubing is made from a continuous metal strip spirally 
wound and formed in a single or double groove. The edges of the 
strip are turned in so as to make an interlocked joint * * * The flex- 
ibility is given by the elasticity of the metal and not by the sliding 
of one part over another. Flexible metal tubing may be of the full, 
square, or semi-interlocked type * * * armored or lined * * * with 
welded seam or seamless.” Customs has traditionally used this au- 
thority to limit the provision for flexible metal hose to such hose of 
interlocked construction. 

Customs now believes that a more careful reading of the 1929 
Summaries reveals ambiguities which make it unreliable evidence 
of Congressional intent. For example, one of the stated uses of inter- 
locked hose or tubing, to convey acids, is not believed appropriate to 
this type of product, but rather, to the leak-proof annular or helical 
type. Moreover, the reference to a product with a welded seam does 
not appear descriptive of the interlocked type. Customs concludes 
from these inconsistencies that other types of flexible metal hose or 
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tubing may have been intended to be covered by the flexible metal 
hose provision. 

Item 652.09, TSUS, the flexible metal hose provision, is an eo 
nomine provision which, in the absence of a contrary legislative in- 
tent, covers all forms of the named article. Lexicographic sources 
define pipes and tubes by reference to one another, and hose to in- 
clude flexible tube (Webster’s New Collegiate Dictionary) or flexible 
pipe (Webster’s New International Dictionary, 2nd ed., unabridged) 
used to convey fluids. Customs is satisfied that annular, corrugated 
flexible metal hose is within the eo nomine provision of item 652.09, 
TSUS. It is proposed to classify future importations of that product 
under that provision. 

In order to properly consider this issue, Customs is requesting the 
views of the public on the proposed classification of annular, corru- 
gated flexible metal hose in item 652.09, TSUS, as opposed to classi- 
fication in item 610.52, TSUS. If, after reviewing the comments re- 
ceived in response to this notice, Customs decides to adopt this 
change in position, an effective date for the change must be detver- 
mined. In determining this date, consideration will be given to any 
written comments regarding an appropriate time frame in which 
the change in position should occur and why such a time frame is 
recommended. 


CoMMENTS 


Before making any determinations on this matter, Customs will 
consider any written comments timely submitted. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal 
business days, at the Regulations Control Branch, Room 2324, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was John Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 

MicuHaet H. Lang, 
Acting Commissioner of Customs. 
Approved: September 23, 1987. 
Francis D. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 23, 1987 (52 FR 39662)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 87-1014) 


AMERITRADE CorP. PLAINTIFF-APPELLANT v. HARRY W. CarNES, Epwarp F. 
Kwas AND THE UNITED STATES OF AMERICA, DEFENDANTS-APPELLEES 


Herbert P. Larsen, of New York, New York, argued for plaintiff-appellant. Also on 
the brief was Mark S. Gallegos, of Miami, Florida, of counsel. 

Michael P. Maxwell, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendants-appellees. With him on the brief were 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director and Jo- 
seph I. Liebman, Attorney in Charge International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


(Decided October 1, 1987; Unpublished opinion issued October 1, 1987; Published 
opinion issued October 20, 1987) 


Before Davis, NEWMAN and ArcHER, Circuit Judges. 
ARCHER, Circuit Judge. 


DECISION 


The judgment of the Court of International Trade in Ameritrade 
Corp. v. Carnes, 637 F. Supp. 1213 (CIT 1986), sustaining the United 
States Customs Service’s (Customs Service) decision to revoke 
Ameritrade Corporation’s (Ameritrade) bonded warehouse license is 
affirmed.* 


OPINION 


The Customs Service revoked Ameritrade’s bonded warehouse li- 
cense after finding that it had violated 19 C.F.R. §§ 19.6 (b)(1) and 
19.3(e)(2) (1985) by “selling approximately 2,900 cases of bonded liq- 
uor to an unbonded warehouse * * *” which subsequently resold the 
liquor in the United States without payment of duties. The Customs 
Service also determined that Ameritrade had filed false or fraudu- 


*Ameritrade’s appeal herein of the orders of the Court of International Trade denying a preliminary injunction and re- 
fusing to certify the denial of injunctive relief for interlocutory appeal are moot in view of the decision on the merits. 
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lent Customs Service forms “knowing these documents to be false, 
or with reckless disregard for their truth and accuracy.” 

Before the Court of International Trade, Ameritrade contended 
primarily that the decision of the Customs Service was unsupported 
by substantial evidence. The court determined, however, that “[t]he 
clear evidence presented at the hearing was that [Ameritrade’s] 
president signed 329 false withdrawal documents and that almost 
2,900 cases of bonded liquor were sold by [Ameritrade] to an un- 
bonded warehouse and from there sold into United States com- 
merce without payment of duties.” It noted that there was unrefut- 
ed evidence that Ameritrade’s employees had prepared withdrawal 
documents showing that the liquor was to be delivered by Ameri- 
trade’s bonded cartman to another bonded cartman and subsequent- 
ly to an exporting carrier, whereas Ameritrade’s cartman instead 
sold the liquor to America First Import & Export Corporation, an 
unbonded warehouse. Ameritrade’s procedural arguments were also 
rejected by the court. 

On appeal, Ameritrade, while conceding that the diversion of liq- 
uor occurred, argues that there was no evidence of Ameritrade’s 
“complicity” in a diversion scheme with the president of the un- 
bonded warehouse selling the diverted liquor. As a bonded ware- 
house, Ameritrade had full responsibility to ensure that its mer- 
chandise was disposed of in accordance with applicable Customs 


regulations. See 19 C.F.R. § 19.6(b)(1) (1985): 


In the case of merchandise to be carted or transported in bond 
from the warehouse, the proprietor will be relieved of responsi- 
bility only if it receives the signed receipt on the withdrawal or 
removal document of the carrier named in the document. 


It failed to do this when it falsified the withdrawal documents and 
permitted the bonded liquor from its warehouse to be delivered to 
an unbonded warehouse. Section 19.3(e\2) provides for the revoca- 
tion or suspension of a bonded warehouse license if 


[t]he warehouse proprietor refuses or neglects to obey any prop- 
er order of a Customs officer or any Customs order, rule, or reg- 
ulation relative to the operation or administration of a bonded 
warehouse * * *. 


19 C.F.R. § 19.3(e)(2) (1985). 

Although the Customs Service regulation does not hold ware- 
house proprietors strictly liable for any violations that may occur, 
there is an expectation of reasonable care in operating under a 
bonded warehouse license. The record before us supports a finding 
that Ameritrade conducted its business with respect to the diverted 
liquor “with reckless disregard” of the Customs regulations. Both 
the Customs Service and the Court of International Trade deter- 
mined that there was sufficient evidence to support the conclusion 
that Ameritrade was aware of the diversion. We find no basis for 
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overturning this conclusion and therefore affirm the judgment of 
the Court of International Trade. 


AFFIRMED 


(Appeal No. 87-1134) 


UST, INc. anp TsuBakimoTo CHAIN Co., PLAINTIFFS-APPELLANTS v. UNITED 
States, MALCOLM BALDRIDGE, SECRETARY OF COMMERCE; Bruce S. Smart, 
JR., UNDERSECRETARY OF COMMERCE FOR INTERNATIONAL TRADE; PAUL 
FREEDENBERG, ACTING ASSISTANT SECRETARY OF COMMERCE FOR TRADE AD- 
MINISTRATION; GILBERT L. KAPLAN, Deputy ASSISTANT SECRETARY FOR Im- 
PORT ADMINISTRATION; LEONARD M. SHAMBON, Director, OFFICE oF Com- 
PLIANCE, DEFENDANTS-APPELLEES 


Robert E. Burke, of Barnes, Richardson & Colburn, Chicago, Illinois, argued for ap- 
pellant. Of counsel were David A. Riggle and David J. Craven, of Barnes, Richardson 
& Colburn, Chicago, Illinois. 

Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Depart- 
ment of Justice, Washington, D.C., argued for appellee United States. With her on 
the brief were Richard K. Willard, Assistant Attorney General, and David M. Cohen, 
Director. Of counsel were Douglas A. Riggs, General Counsel, M. Jean Anderson, 
Chief Counsel for International Trade, and John D. McInerney, Attorney-Advisor, 
U.S. Department of Commerce. 

Douglas E. Phillips, of Covington & Burling, Washington, D.C., argued for appel- 
lee American Chain Association. Of counsel was David E. McGiffert. 


Appealed from: United States Court of International Trade. 
Judge CARMAN. 


(Decided October 15, 1987) 
Before FRIEDMAN, NEWMAN, and ArcHER, Circuit Judges. 


FRIEDMAN, Circuit Judge. 

This is an appeal from the portion of an order of the Court of In- 
ternational Trade that denied a preliminary injunction barring the 
Department of Commerce from requiring the appellant to answer 
questionnaires the Department had issued to them in connection 
with its administrative review of an antidumping order. We affirm. 


I 


In April 1973, the Secretary of the Treasury published T.D. 
73-100, a “Dumping Finding” that non-bicycle roller chain (roller 
chain) “from Japan is being, or is likely to be, sold at less than fair 
value within the meaning of section 201(a) of the Antidumping Act, 
1921, as amended [then 19 U.S.C. § 160(a), now § 1673].” The effect 
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of this finding was to subject the “dumped merchandise” to an- 
tidumping duties. 19 U.S.C. § 1673 (Supp. IT 1984). 

The administration of the Antidumping Act was transferred to 
the Department of Commerce (Commerce) in 1979. See Exec. Order 
No. 12,175, 3 C.F.R. § 463 (1980). Under 19 U.S.C. § 1675(a) (Supp. II 
1984), Commerce is required to review at least annually the basis 
and amount of duty to be assessed under an antidumping duty or- 
der, and to publish the results of each such review in the Federal 
Register. The Antidumping Act provides that, after such a review, 
Commerce “may revoke” the antidumping duty order. 19 U.S.C. 
§ 1675(c) (Supp. II 1984). Commerce’s regulations authorize 
revocation 


[w]henever the Secretary determines that sales of merchandise 
subject to an Antidumping Finding or Order * * * are no longer 
being made at less than fair value * * * and is satisfied that 
there is no likelihood of resumption of sales at less than fair 
value * * *. Ordinarily, consideration of such revocation * * * 
will be made only subsequent to [an administrative] review. 


19 C.F.R. § 353.54(a) (1981-86) (Commerce’s § 353.54 is substantively 
identical to the Treasury regulation that it replaced, § 153.44 
(1980)). 

Prior to revoking an antidumping order, Commerce publishes a 


“Notice of Tentative Determination to Revoke or Terminate.” 19 
C.F.R. § 353.54(e) (1981-86). “As soon as possible after publication,” 
19 C.F.R. § 353.54(f), but after opportunity has been provided “for 
interested parties to present views with respect to the tentative rev- 
ocation,” 19 C.F.R. § 353.54(e), 


the Secretary will determine whether final revocation * * * is 
warranted. In cases where an application for a revocation * * * 
is based on the absence of sales at less than fair value with re- 
spect to the imported merchandise and the dispositive date for 
establishing a two-year period of no sales at less than fair value 
is the date of publication of the Finding or Order, the Secretary 
may determine that a final revocation * * * is warranted only if 
the firm involved provides information showing no sales at less 
than fair value with respect to the subject merchandise up to 
the date of publication of the “Notice of Tentative Determina- 
tion to Revoke or Terminate.” 


19 C.F.R. § 353.54(f) (1981-86) (typographical errors corrected). 

The appellant Tsubakimoto Chain Company (Tsubakimoto) manu- 
factures roller chain in Japan, and the appellant UST, Inc. imports 
roller chain manufactured by Tsubakimoto. Tsubakimoto was one of 
the companies that T.D. 73-100 found to have engaged in dumping. 

Following its administrative reviews for the period April 1, 1979, 
to March 31, 1981, Commerce published on September 1, 1983, its 
tentative determination to revoke T.D. 73-100 with respect to 
Tsubakimoto. 48 Fed. Reg. 39,673 (1983). Commerce also stated that 
prior to issuing a final revocation determination, it would conduct 
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further administrative reviews and that if the tentative determina- 
tion were made final, it would cover all exports made on or after 
September 1, 1983. Jd. at 39,674. 

Subsequently Commerce initiated administrative reviews for the 
period April 1, 1981 to August 31, 1983, and for subsequent periods. 

The appellants filed their complaint in the present case in August 
1986. They sought a writ of mandamus compelling Commerce to 
complete administrative review and to publish a final determina- 
tion regarding dumping up to the date of the tentative determina- 
tion to revoke, and other relief not here pertinent. They also sought 
a preliminary injunction to bar Commerce from requiring them to 
answer questionnaires Commerce had issued covering their activi- 
ties subsequent to the date of the tentative revocation. 

On October 10, 1986, the Court of International Trade denied a 
preliminary injunction. UST, Inc. v. United States, 648 F. Supp. 1 
(1986). The court first held that it had jurisdiction to entertain the 
suit. The court then stated that the appellants contended that they 
would suffer irreparable injury if an injunction was denied because 
“{pjreparing the questionnaires will require massive amounts of 
time and other resources. No procedure exists for recovering these 
costs. If the tentative revocation can be made final before the ques- 
tionnaire is completed plaintiffs argue, these costs can be avoided.” 
648 F. Supp. at 4. The court held that this claim 


does not satisfy prevailing tests for immediate and irreparable 
harm. No showing has been made that the data is unavailable 
or unnecessarily burdensome to procure. Plaintiffs should have 
— access to data for the periods in question. It is not enough 

ow merely plaintiffs may incur costs to complete the 
pes questionnaire * * *. Expending resources for this pur- 
pose, moreover, is a slight burden in light of the requirement 
and public need for current data. [Citation omitted.] 


648 F. Supp. at 5. 

The court continued the case until the government had supplied 
various reports concerning completion of its administrative reviews 
of different time periods and stated that “the Court will not decide 
at this point whether or not to issue a writ of mandamus.” 648 F. 
Supp. at 6. 


Il 


The government contends that the Court of International Trade 
had no jurisdiction over this suit because 28 U.S.C. § 1581(i) (1982), 
pursuant to which the appellants invoked the court’s jurisdiction, 
permits judicial review of Commerce’s actions under the antidump- 
ing laws only when those actions were final, and does not permit re- 
view of the interim actions or failures to act that the appellants 
here challenge. As noted, the Court of International Trade rejected 
that contention and held that it had jurisdiction. The government 
asserts that jurisdictional ruling was erroneous and asks us to va- 
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cate the Court of International Trade’s order of October 10, 1986 
“in its entirety” and to remand the case to that court “with direc- 
tions to dismiss the action filed by appellants for lack of 
jurisdiction.” 

The government, however, has not appealed from the portions of 
the October 10, 1986 order that deal with aspects of the case other 
than the denial of a preliminary injunction. The government, there- 
fore, cannot seek reversal of those portions of the order. See United 
States v. American Ry. Express, 265 U.S. 425, 435 (1924); Radio Steel 
& Mfg. Co. v. MTD Prods., Inc., 731 F.2d 840, 844 (Fed. Cir. 1983), 
cert. denied, 469 U.S. 831 (1984). The government cannot urge its ju- 
risdictional point as an alternative ground for affirmance of the 
portion of the order that denied a preliminary injunction, since 
what it seeks through its jurisdictional argument is a vacation of 
the entire order, including the denial of the preliminary injunction, 
and a remand to the Court of International Trade with instructions 
to dismiss the suit for lack of jurisdiction. 

Traditionally, jurisdictional questions are said to be open at any 
stage of the litigation, whether or not the parties have raised them. 
DuBost v. U.S. Patent and Trademark Office, 777 F.2d 1561, 1564 
(Fed. Cir. 1985); Yarway Corp. v. Eur-Control USA, Inc., 775 F.2d 
268, 273 (Fed. Cir. 1985). It does not necessarily follow, however, 
that in the particular circumstances here we should consider the ju- 
risdictional issue, and we decline to do so. The government has in- 
formed us that “nearly identical jurisdictional arguments” are 
presented in the consolidated appeals in Sharp Corp., et al. v. Unit- 
ed States, et al., Appeal Nos. 87-1087 and 87-1252, and in Toshiba 
Corp. et al. v. United States, et al, Appeal Nos. 87-1087 and 
87-1253, in which the government is the appellant. We leave it to 
the court to deal with the issues in those cases. Nothing we say here 
is intended to indicate any views upon either the merits of the juris- 
dictional issues or the appropriateness of the court considering 
them in those cases. 


Ill 


On the merits, this case is controlled by our recent decision in 
Matsushita Elec. Indus. Co. v. United States, 823 F.2d 505 (Fed. Cir. 
1987). There the Court of International Trade, speaking through a 
different judge, granted a preliminary injunction similar to that the 
appellants sought here. The court found that the company subject 
to the dumping order would suffer irreparable injury if it were 
required to answer Commerce’s questionnaires with respect to its 
actions subsequent to the tentative determination to revoke the 
dumping order with respect to that company. 

This court reversed the preliminary injunction, holding that the 
finding of irreparable injury was clearly erroneous. We stated: 


The expenses and effort involved in the defense of litigation 
do not constitute “irreparable injury” that may justify a pre- 
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liminary injunction. See FTC v. Standard Oil Co. of Cal., 449 
U.S. 232, 244 (1980); Renegotiation Bd. v. Bannercraft Co., 415 
US. 1, 24 (1974). Similarly, “the ordinary consequences of an- 
tidumping duty procedures do not constitute irreparable 
harm.” Toshiba Corp. v. United States, 657 F. Supp. 534, 535 
(CIT 1987); see also UST, Inc. v. United States, 21 Cust. B. & 
Dec. No. 12, p. 38, 42 (CIT 1987); UST, Inc. v. United States, 648 
F. Supp. 1, 5 (CIT 1986); Nissan Motor Corp in U.S.A. v. United 
States, 21 Cust. B. & Dec. No. 4, p. 32, 37 (CIT 1986); Hyundai 
Pipe Co. v. United States Int’l Trade Comm’n, 650 F. Supp. 174, 
176-77 (CIT 1986). 

The Court of International Trade did not find anything 
unique about the “effort in both human and other resources” 
that Matsushita would have to “expend” to comply with Com- 
merce’s seemingly routine requests. Cf. Toshiba, 657 F. Supp. at 
535. As the court noted in Hyundai, “Commerce issues ques- 
tionnaires in nots case where a party requests administrative 
review under [19 U.S.C. § 1675].” 650 F. Supp. at 176. 


Matsushita, 823 F.2d at 509. 

That holding is fully applicable to the present case and requires 
affirmance of the Court of International Trade’s denial of a prelimi- 
nary injunction because the appellants failed to show irreparable 
injury. Matsushita cannot be distinguished, as the appellants at- 
tempted to do at oral argument, on the ground that in this case, un- 
like Matsushita, Commerce already had completed its administra- 
tive review of the period up to the date of the tentative revocation 
determination when the Court of International Trade decided the 
case. That difference is irrelevant to the Court of International 
Trade’s determination, which Matsushita compels us to affirm, that 
the appellants had not shown the irreparable injury necessary to 
justify a preliminary injunction. 


IV 


Although we affirm the denial of the preliminary injunction, we 
are concerned about Commerce’s lengthy and seemingly unwarrant- 
ed delay in completing administrative reviews of antidumping or- 
ders. The failure promptly to determine whether to make final a 
tentative decision to revoke is particularly troublesome. The compa- 
nies subject to antidumping ordes from which they seek relief un- 
derstandably are frustrated and angry when they seem unable to 
obtain an expeditious decision on their claim. The result is that 
they are impelled to seek judicial assistance, thereby producing ad- 
ditional litigation that would be unnecessary if Commerce moved 
with proper dispatch. 

The delay by Commerce appears attributable in part to a misun- 
derstanding of our decision in Freeport Minerals Co. v. United 
States, 776 F.2d 1029 (Fed. Cir. 1985). As we pointed out in Matsu- 
shita, we held in Freeport Minerals only that the data upon which 
Commerce relied in determining whether to make final a tentative 
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determination to revoke “must be current ‘up to the date of publica- 
tion of the “Notice of Tentative Determination to Revoke or Termi- 
nate.” ’” 823 F.2d at 507. We did not hold, however, that the data 
must be current up to the date of the final determination. Indeed, 
in view of Commerce’s extensive reviews of periods subsequent to 
tentative determinations and the time-consuming nature of such re- 
views, a requirement that the data be current to the date of the fi- 
nal revocation determination frequently would make it impossible 
ever to render a final determination on revocation. 

We are not suggesting, however, that Commerce may never con- 
sider data concerning events after publication of the tentative deci- 
sion to revoke. The Commerce regulation authorizes the revocation 
of an antidumping duty order only if “the Secretary determines 
that sales of merchandise subject to an Antidumping Finding or Or- 
der * * * are no longer being made at less than fair value * * * and 
is satisfied that there is no likelihood of resumption of sales at less 
than fair value * * *.” 19 C.F.R. § 353.54(a) (1981-86). We cannot 
say that in order to determine whether “there is no likelihood of re- 
sumption of sales at less than fair value,” the Secretary may not 
consider events after the date of the tentative revocation decision. 
The extent to which such post-tentative revocation decision data are 
required is a matter largely within the Secretary’s discretion, and 
the answer depends upon all the facts of the particular case. 


CONCLUSION 
The portion of the order of the Court of International Trade that 
denied a preliminary injunction is 


AFFIRMED 
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MEMORANDUM OPINION 


CarMaN, Judge: This action seeking the recovery of a penalty was 
dismissed by the Court pursuant to a joint motion for summary 
judgment. Defendant, F.H. Fenderson, Inc. (Fenderson), now seeks 
an award of attorneys’ fees and expenses under the Equal Access to 
Justice Act (EAJA), 28 U.S.C. § 2412(d)(1)(A). 

As more fully explained below, the Court concludes that while 
this action was dismissed in Fenderson’s favor, the plaintiff, United 
States, was substantially justified in pursuing this action. The Court 
therefore deems it inappropriate to award attorneys’ fees and ex- 
penses to the defendant. 


BACKGROUND 


Plaintiff initiated this action against Fenderson on July 18, 1984. 
The action was commenced to recover a penalty in the amount of 
$1,668.16 for negligence in violation of section 592 of the Tariff Act 
of 1930, as amended, 19 U.S.C. § 1592 (1982). 

On December 10, 1985, plaintiff moved for summary judgment on 
the grounds that the allegations set forth in the complaint amount- 
ed to negligence per se, and that there were no genuine issues of 
material fact. In response, Fenderson contended that some material 
facts on the negligence claim existed. Fenderson also cross-moved 


33 
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for summary judgment arguing that the Department of the Treas- 
ury, United States Customs Service (Customs) was illegally assess- 
ing multiple penalties for the same alleged violation; had failed to 
follow its own regulations with respect to voluntary disclosure; and 
had unlawfully refused to accept a supplementary petition. 

On December 5, 1986, the Court denied both motions. See United 
States v. F.H. Fenderson, Inc., 10 CIT ——, Slip Op. 86-126 (Dec. 5, 
1986). A jury trial was scheduled to commence on April 27, 1987. 

On March 16, 1987, the parties submitted a joint motion for the 
resolution of certain legal issues prior to trial. To assist the Court in 
its determination of these issues, the parties also submitted a stipu- 
lation of facts. 

In their joint motion, the parties identified three legal issues to be 
resolved. The first issue concerned the question of whether or not 
§ 1592 permits Customs to assess multiple penalties for the same al- 
leged violation. This issue focused upon whether or not Customs 
could assess the exporter of certain merchandise, Landry and Lan- 
dry, Ltd. (Landry) with one penalty and assess the customshouse 
broker as importer of record, Fenderson, with another penalty on 
the same merchandise. The second issue centered around the ques- 
tion of whether or not settlement with Landry without a reserva- 
tion of rights against Fenderson effectively discharged the claim 
against the latter. The last issue concerned the question of whether 
or not the voluntary tender of supplemental duties by Fenderson on 
behalf of Landry after both had received prepenalty notices consti- 
tuted a prior disclosure under 19 U.S.C. § 1592(c)(4)! when the Dis- 
trict Customs officer did not refer the request of the Office of Inves- 
tigations in accordance with 19 C.F.R. § 162.74(b). 

In granting the motion for summary judgment, the Court ruled 
that Customs may not assess multiple penalties for the same al- 
leged violation. See United States v. F.H. Fenderson, Inc., 11 CIT 
——, 658 F. Supp. 894, 899 (1987).? With respect to the second issue, 
the Court held that settlement of the case against Landry for its 
gross negligence did not terminate any cause of action Customs had 
against Fenderson for negligence. The Court held, moreover, that 
there was no need to reserve any rights to enforce this claim. Jd. at 


1 This section provides in pertinent part as follows: 


(4) Prior disclosure.—If the person concerned discloses the circumstances of a violation of subsection (a) of this 
section before, or without knowledge of, the commencement of a formal ae ee of such —— with respect to 
such violation, merchandise shall not be seized and any monetary penalty to be assessed under subsection (c) of this 
section shall not exceed— 


* * * * * * * 


(B) if such violation resulted from negligence or gross negligence, the interest (computed from the date of liq- 
uidation at the prevailing rate of interest applied under section 6621 of Title 26) on the amount of lawful duties 
of which the United States is or may be —— so long as such person tenders the unpaid amount of the lawful 
duties at the time of disclosure or within 30 days, or such longer period as the appropriate customs officer may 
provide, after notice by the appropriate customs officer of his Saonaien of such unpaid amount. 

* * + * . . . 


19 U. S.C. § 1592(cX4) (1982). 
2 In the decision, however, the Court recognized: 
{I]n the present situation it appears there could be two separate violations. Government is correct in asserti o 
toms is permitted under § 1592 to assess separate penalties for separate violations on the same merchandise. 
fore, the Court holds Government may endeavor to assess Landry and Fenderson separate penalties for separate == 
tions, assuming, of course, the facts support such an endeavor. 


Fenderson, 658 F. Supp. at 899 (footnote omitted). 
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900. Concerning the third issue, the Court held that Fenderson had 
made a prior disclosure of the violation of § 1592 and a tender of the 
actual loss of duties within the specified time period pursuant to 
that statute and 19 C.F.R. § 162.74(c). 

In finding that the resolution of this final issue in favor of the de- 
fendant effectively disposed of the issues, the Court dismissed the 
action. Id. at 901-02. Defendant now seeks an award of attorneys’ 
fees and expenses pursuant to the EAJA. 


DISCUSSION 


An award of fees and expenses to the prevailing party for the 
costs of a civil action brought by or against the United States is 
available under the EAJA. The relevant subsection provides in per- 
tinent part as follows: 


(d\(1XA) Except as otherwise specifically provided by statute, a 
court shall award to a prevailing party other than the United 
States fees and other expenses * * * incurred by that party in 
any civil action (other than cases sounding in tort), including 
proceedings for judicial review of agency action, aroma by or 
against the United States in any court having jurisdiction of 
that action, unless the court finds that the position of the Unit- 
ed States was substantially justified or that special circum- 
stances make an award unjust. 


28 U.S.C.A. § 2412(d)(1)(A) (1978 & Supp. 1987). In Gavette v. Office 
of Personnel Management, 785 F.2d 1568 (Fed Cir. 1986), the Court 
of Appeals provided the following rationale for an award under the 
EAJA: 


The 1980 EAJA rested on the premise that individuals and 
small businesses “may be deterred from seeking review of, or 
defending against unreasonable governmental action because of 
the expense involved in securing the vindication of their 
rights.” The purpose of the EAJA was to “reduce the deterrents 
and disparity by entitling certain prevailing parties to recover 
an award of attorney fees, expert witness fees and other ex- 
penses against the United States.” 


Id. at 1571 (footnotes omitted). 

In order to qualify for the award, the applicant must be a “pre- 
vailing party.” Once eligibility is established, the Court may grant 
the request “unless the Court finds that the position of the United 
States was substantially justified or that special circumstances 
make an award unjust.” 

In the Gavett decision, the Court of Appeals provided the follow- 
ing interpretation of the term “substantial justification:” 


We hold that “substantial justification” requires that the 
Government show that it was clearly reasonable in asserting its 
position, including its position at the agency level, in view of 
the law and the facts. The Government must show that it has 
not “persisted in pressing a tenuous factual or legal position, al- 
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beit one not wholly without foundation.” It is not sufficient for 
the Government to show merely “the existence of a colorable 
legal basis for the government’s case.” 


Id. at 1579 (footnotes omitted). 

Fenderson contends that it has prevailed in the action since the 
Court resolved the third issue in its favor. While not disputing this 
contention, plaintiff maintains that the position of the United 
States was “substantially justified” as that term is understood, and 
that therefore an award of attorneys’ fees and expenses is 
inappropriate. 

In applying the statutory test as construed by the Court of Ap- 
peals, the Court holds that the plaintiff's posture in this action has 
been “clearly reasonable.” In the words of the Court of Appeals, 
plaintiff has not pursued a course of action involving a “tenuous 
factual or legal position.” 785 F.2d at 1579. 

At all relevant times in this action, it is apparent that the plain- 
tiff has treated the facts as establishing two separate violations of 
§ 1592. Indeed, the Court upheld this treatment when it ruled that 
“{bjoth violations alleged were the result of separate and distinct 
acts committed by separate and distinct parties constituting sepa- 
rate and distinct violations.” Fenderson, 658 F. Supp. at 899. The 
Court also held that settlement with Landry did not constitute a 
complete release of Fenderson even absent a reservation of rights 
against Fenderson, thus agreeing that the course of action pursued 
by the plaintiff was reasonable. 

The more difficult question concerns the reasonableness of the 
plaintiff's actions with regard to the issue of prior disclosure. As 
previously discussed, the Court held in Fenderson’s favor that there 
was a prior disclosure of the violation by Fenderson and a tender of 
actual loss of duties within the specified time period. This however, 
does not mean that Custom’s action in this regard were not “clearly 
reasonable.” See Luciano Pisoni v. United States, 11 CIT ——, Slip 
Op. 87-48 at 9 (April 9, 1987), appeal docketed, No. 87-1344 (Fed. 
Cir. May 7, 1987) (“Congress intended that an analysis under an 
EAJA perspective be independent from the decision on the merits”’). 

Thus, while Fenderson’s letter to the District Director of Customs 
on October 26, 1981 acknowledged the facts establishing the viola- 
tion by Fenderson, this letter made no mention of the voluntary 
tender by Landry and did not request that Customs treat the mat- 
ter as a prior disclosure. Similarly, the letter dated November 3, 
1981 which contained the check for the unpaid duties in the name 
of Fenderson did not request treatment as a prior disclosure and did 
not disclose the circumstances concerning the violation. In fact, it 
appears that not once during the course of the administrative pro- 
ceeding did Fenderson contend that the voluntary tender of unpaid 
duties on behalf of Landry be treated as a prior disclosure by Fen- 
derson of the facts and circumstances surrounding the Fenderson 
violation. 
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Furthermore, Fenderson tendered payment on behalf of Landry 
and not for itself. The letter accompanying payment referred to the 
Landry prepenalty notice and made no reference to the circum- 
stances surrounding the Fenderson violation. Thus, it was clearly 
reasonable for Customs not to have treated the voluntary tender of 
payment as a prior disclosure. 

It was also clearly reasonable for Customs not to have allowed a 
prior disclosure after the issuance of a prepenalty notice since the 
agency was apparently following longstanding administrative prac- 
tice in this regard.* Customs has taken the position that once a 
prepenalty notice has been issued, the Customs officer has already 
determined that there is reasonable cause to believe a violation of 
§ 1592 has occurred. Thus, according to Customs, any responsive let- 
ter or voluntary tender of payment after issuance of a prepenalty 
notice does not disclose the circumstances of the violation and is 
thus not a prior disclosure. 

In view of the above, the Court finds that the pursuit of this ac- 
tion by plaintiff was clearly reasonable and did not involve merely 
“a colorable legal basis for the government’s case.” See 785 F.2d at 
1579. Accordingly, the defendant’s motion for attorneys’ fees and 
expenses is denied. 


(Slip Op. 87-109) 


Deco Etectronics, Div., GENERAL Motors Corp., PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Court No. 85-10-01462 
[Judgment in part for plaintiff.] 
(Decided September 25, 1987) 


Grunfeld, Desiderio, Lebowitz & Silverman (Steven P. Florsheim, Robert B. 
Silverman) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice (Saul Davis) for defendant. 


OPINION 


Restani, Judge: This action concerns the proper classification for 
tariff purposes of circuit boards assembled in Singapore and import- 
ed into the United States during the years 1978 through 1983, 
which were then incorporated into car radios and tape players. De- 
pending on the type of board, the United States Customs Service 
(Customs) classified the boards as either car radio receivers or am- 


ad According to the plaintiff, this practice has now been codified at 19 C.F.R. § 162.74(g). See 51 Fed. Reg. 23047 (June 25, 
1986). 
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plifiers. Plaintiff disputes the classifications and asserts that the 
boards classified as car radio receivers were parts of radio reception 
apparatus. It further asserts that the amplifiers were not “stand 
alone” amplifiers and could not be classified under the provision for 
amplifiers, but must be classified as machines and parts thereof. 


AMPLIFIERS 


At the conclusion of plaintiff's case defendant moved for judg- 
ment in its favor. The motion was granted as to the boards classi- 
fied as amplifiers and the reasons for the ruling were fully set forth 
at that time. The main reasons will be repeated here. The case of 
General Electric Co. v. The United States, 2 CIT 84, 90-91, 525 F. 
Supp. 1244, 1249 (1981), aff'd 69 CCPA 166, 681 F.2d 785 (1982)? 
held that the amplifier portions of other articles (phonographs) 
were audio amplifiers, classifiable under item 684.70, Tariff Sched- 
ules of the United States (TSUS), the classification asserted by Cus- 
toms here. Such clasgification seems consistent with the plain lan- 
guage of item 684.70 which merely lists, among other items, “audio- 
frequency electric amplifiers.” 

Plaintiff argues that the Brussels Nomenclature (1955),? which 
may be utilized as legislative history of TSUS, if the applicable lan- 
guage of TSUS is similar,‘ indicates that the relevant portion of 
item 684.70 should be construed to cover stand alone amplifiers on- 
ly. The court in General Electric did not address the Brussels No- 
menclature and it is likely that it was not addressed by the parties. 
This does not appear to be a sufficient reason not to follow the hold- 
ing of the Court of Appeals. 

For the sake of argument, the court considered plaintiff's legisla- 
tive history argument.’ Although the language of the Brussels No- 
menclature tends to support plaintiff's view, it is written in exem- 
plary rather than definitional terms. The use of words such as “gen- 
erally” and “commonly” provides no clear indication that of all the 
articles commonly called “amplifiers,” only stand alone amplifiers 
are to be classified under the broadly worded TSUS item. Accord- 
ingly, the court would not reject the plain language of TSUS on the 
basis of the inconclusive legislative history cited here. Customs’ 
classification of the circuit boards which contain the audio amplifi- 
ers is correct. 


1 See item 678.50, Tariff Schedules of the United States (1978-83). 

2 The court adopted the Court of International Trade opinion. 

3 The complete title is the “Nomenclature for the Classification of Goods in Customs Tariffs.” 

4 See Toyota Motor Sales, 7 CIT 178, 185, 585 F. Supp. 649, 656 (1984), aff'd 753 F.2d 1061 (Fed Cir. 1985) 

— relevant language is contained in the Explanatory Notes to the Brussels Nomenclature, Vol III at pp. 950-51 which 
reat 


iptotoesay ss are used for the amplification of electrical signals of frequencies falling within the paw 
of the human ear. The great majority are based on thermionic valves, but some are based on transistors. The high te: 
sion and heater current requirements of the valves are generally supplied by a built-in power a which may be fed 
from the mains or, particularly in the case of portable amplifiers, from electric accumulators; tively, the ampli- 
aa iy be powered as yy batteries. ue sil Baca » me _ 

e inpu' to audio-frequency amplifiers ma eri m a microphone, a gramophone pick-up, a mag- 
netic ta as Sool ccuke feeder unit, a film sound track head or some other source of audio-frequen electric signals. 
—_ - y speaking, the o one s fed into a loudspeaker, but this is not always the case (pre-amplifiers, for example, 

into a 


jer). 
Audio-frequency ne ce contain a volume control for varying the gain of the amplifier, and also commonly in- 
corporate controls (bass boost, treble lift, etc.) for varying their frequency response * 
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RECEIVERS 


A much more troublesome question is the proper classification of 
the circuit boards that contained many of the components of a re- 
ceiver. Plaintiff asserts that the boards are merely parts of a receiv- 
er and thus must be classified under item 685.29, TSUS, which 
reads: 


Radiotelegraphic and Radiotelephonic transmission and recep- 

tion apparatus; radio-broadcasting and television transmission 

and reception apparatus and parts thereof: 
* * * * * 


* * 
Other: 
* 
Other. 


Customs’ classification, item 685.21, includes the same superior 
heading and the immediately inferior “other,” but specifically 
covers: 


Solid-state (tubeless) radio receivers: 
Designed exclusively for motor vehicle installation. 


* * * * * * 


The question before the court, therefore, is whether the boards per 
se are substantially complete car radio receivers or whether they 
are parts of the same. See General Headnote 10(h), TSUS; Daisy- 
Heddon, Div. Victor Comptometer Corp. v. United States, 66 CCPA 
97, 600 F.2d 799 (1979). 

There is no dispute that plaintiff intended the circuit boards to be 
assembled with other components into articles which were to be in- 
stalled in motor vehicles. The testimony at trial also revealed that 
the imported apparatus contained some parts of a type normally 
seen in car radios and generally not in radios for other purposes. 
The boards, in their condition as imported, however, were not 
designed to be installed in motor vehicles as car radio receivers. 

Defendant argues that one first must decide whether the circuit 
boards are unfinished radio receivers before one addresses the 
“designed for” qualifying provision, citing General Headnote 
10(c\ii), TSUS. Plaintiff argues that one should consider suitability 
for motor vehicle installation in deciding whether the circuit boards 
are substantially complete articles rather than parts. General 
Headnote 10(c)ii) states: 


(c) an imported article which is described in two or more pro- 
visions of the schedules is classifiable in the provision which 
most specifically describes it; but, in applying this rule of inter- 
pretation, the following considerations shall govern: 


* * * * * * * 


(ii) comparison are to be made only between provisions 
of coordinate or equal status, i.e. between the primary or 
main superior headings of the schedules or between coordi- 
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nate inferior headings which are subordinate to the same 
superior heading. 


The case at hand does not involve the issue of relative specificity, 
but deals with mutually exclusive provisions. Thus, Rule 10(c)ii) 
would not appear to apply directly. Applying Rule 10(c)ii) to bar 
the court from considering the entire tariff provision under which 
the imports were classified could prevent the court from properly 
effectuating legislative intent. In deciding whether the subject mer- 
chandise is properly dutiable under item 685.21, the court must con- 
sider whether it is a substantially complete receiver for motor vehi- 
cle installation, not whether it is a substantially complete receiver 
in an abstract sense or for some other unknown purpose. The court 
has no way of determining if an article is substantially complete 
without reference to its intended function. 

No cases in this court or its predecessor have been discovered 
that address the question of what constitutes a car radio receiver. 
Thus, the court must analyze the generally applicable principles 
that determine whether a device is a substantially complete article 
or a part of the same. 

The factors that come into play in deciding whether an article is 
substantially complete when it is missing some parts include: 

* * * (1) Comparison of the number of omitted parts with the 
number of included parts; (2) comparison of the time and effort 
required to complete the article with the time and effort 
required to i it in its imported condition; (3) c omic of 
the cost of the included parts with that of the omit parts; (4) 
the significance of the omitted parts to the overall functioning 
of the completed article; and, (5) trade customs, i.e., does the 
trade recognize the importation as an unfinished article or as 
merely a part of that article. 


Daisy-Heddon at 102. 

For clarity’s sake the court will examine the factors out of order 
starting with the fourth factor. The circuit boards clearly are miss- 
ing items which are essential to their use as car radios, but Daisy- 
Heddon makes clear that this factor cannot be determinative. None- 
theless, the court must assess the significance of the omitted parts 
in relation to those components that are present. The basic elec- 
tronic functions of any radio receiver are detection of radio signals, 
selectivity and amplification. See Channel Master, Div. of Avnet, 
Inc. v. United States, 10 CIT ——, 648 F. Supp. 10 (1986), and Gener- 
al Electric. It appears that virtually all of the electronic circuitry 
necessary to perform the basic functions of detection and amplifica- 
tion are contained on the circuit board. The selectivity circuitry, 
however, is incomplete. 

Selectivity may be subdivided into Radio Frequency (RF) selectivi- 
ty and Internal Frequency (IF) selectivity. The components for IF 
selectivity are present on the circuit board. The basic components 
for RF selectivity are missing from the circuit board. Although 
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some other types of receivers do not require RF selectivity, the testi- 
mony at trial was clear that a device lacks the basic capabilities of a 
car radio if it lacks RF selectivity. 

Some witnesses opined that if one of the imported circuit boards 
were linked to a power source, speakers and an antenna, it would 
be capable of picking up one frequency on the FM band and one fre- 
quency on the AM band because of IF selectivity. A seemingly well- 
designed experimental use of the circuit board, however, failed to 
produce any sound resembling voices or music at any frequency. As 
no broadcast station transmits at the internal frequencies of the cir- 
cuit board, this is not surprising.* There was also testimony that the 
IF selectivity components are more important because they perform 
the broader selectivity functions. This view was demonstrated to be 
related to abstract concepts of what constitutes a radio receiver and 
is not related to the actual functioning or capabilities of a car radio 
receiver. The court concludes that for car radios generally, and for 
the radio to be assembled here, in particular, RF selectivity is a ba- 
sic electronic function which is very significant in relation to other 
car radio electronic functions. Thus, the circuitry necessary to this 
function is also very significant. 

Also missing from the complete car radio receiver incorporating 
the circuit board is the metal chassis (a five-sided box) which has 
three basic functions. It holds the board and other parts of the re- 
ceiver, it shields out engine interference and it prevents internal 
signals from interfering with the functions of other apparatus. 
There is some authority that a metal chassis is a basic part of a ra- 
dio receiver. See Symphonic Electronic Corp. v. United States, 77 
Cust. Ct. 147, 149-150, C.R.D. 76-5 (1976). It seems clear that for a 
car radio, in particular, a metal chassis is necessary to proper 
functioning. 

In addition, all parts which allow tuning from station to station 
or enhance tuning of a car radio are missing. These range from in- 
ternal mechanical apparatus to knobs, button covers, a faceplate 
and marker. Parts which allow tuning from one station to another 
are not important to some types of radios. See e.g. NEC America v. 
United States, 8 CIT 184 (1984), aff'd, 760 F.2d 1295 (Fed. Cir. 1985). 
For such receivers only one channel is necessary. Tunability from 
channel to channel is, however, a function of car radio receivers, as 
the testimony demonstrated, and, as indicated previously, all parts 
for this purpose are missing from the circuit board.’ 

The next factor to be considered is the fifth factor, trade identifi- 
cation. First, there is a problem with what constitutes the trade. 
The automobile industry, like any ordinary consumer, would not 
recognize these circuit boards as car radio receivers or substantially 
complete car radio receivers. It appears that those in the electronics 


®§ There was some testimony that there are non-voice transmissions, for aircraft guidance purposes, at one of the internal 
frequencies. This seems irrelevant to the functioning of a car radio. 

7 Various other parts of the assembled car radio were not on the circuit boards. Included among the missing electrical 
parts mentioned in the testimony were an AM antenna trimmer capacitor, a choke, a spark be aie aie fixture. 
See generally, Exhibits 5 and 14. 
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industry most likely would refer to the merchandise as “receiver 
boards.” The court concludes from this that neither industry ac- 
cepts the merchandise as car radios, unfinished car radios or sub- 
stantially complete car radios. 

Assessment of the second factor involves a preliminary decision 
as to what is the proper comparison. The parties disagree as to 
whether one compares the time needed to make the entire imported 
boards including their component parts with the final assembly 
time in the United States or whether one may consider the time 
needed to make the parts added in the United States.§ Daisy-Hed- 
don did not involve addition of complicated componentry, and did 
not clearly decide this point. As the weighing of the factors is not a 
matter of precise mathematics, this debate may be purely academic. 
For the sake of argument, however, the court will apply the Daisy- 
Heddon factors narrowly and compare only final assembly time in 
the United States with the time needed to make the imported board 
and its component parts. The imported circuit board is made of var- 
ious silicone chips and welds and other components on a board. The 
time to make the componentry assembled abroad and to assemble it 
abroad seems to be greater than the time needed to finally assemble 
the various parts after importation.? Although, as indicated, Daisy- 
Heddon does not address directly the time and effort needed to 
make the United States added components, it does address the re- 
lated concept of cost of those components. Thus, the court should at 
least keep this in mind when deciding how much weight to give the 
second factor, if narrowly interpreted, in a case involving assembly 
of complicated components. 

As to the first factor, plaintiff used ordinary business records and 
arrived at a parts count of approximately 160 for the imported cir- 
cuit boards. Once again, using ordinary business records plaintiff 
arrived at a parts count of 306 for the United States added compo- 
nents. Defendant takes issue with plaintiff's parts count, but provid- 
ed none of its own. Plaintiff's parts count is not the only one that 
could have been done. Purchased parts, no matter how many sub- 
parts they contained, were counted as one part. Although this is 
true for both the imported boards and the domestically added parts, 
there appear to be more uncounted subparts on the imported board 
side of the comparison. Nonetheless, as ordinary business records 
were used, and uniform standards were applied, the court will ac- 
cept the count, but because of the subparts issue the court must 
consider the parts comparison as more equal than the numbers 
reflect. 

As to the third factor, plaintiff's cost calculations were challenged 
on a variety of grounds, but no evidence was produced which con- 


8 Of particular focus was manufacture of the coil board, which involves precise coiling and alignment and various welds. 
The coil board was manufactured in the United States and joined in the United States with the imported circuit boards and 
other parts to form the complete radio. 

® The testimony presented was not specific enough to make a more precise finding as to this factor. Given the other fac- 
tors, this imprecision does not create sufficient doubt so that further evidence is required. 
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vinces the court that plaintiff’s cost records are not reliable, or that 
they include any improper factors. Thus, the court accepts plain- 
tiff's calculation as explained by the testimony of its accounting em- 
ployee, Max McNeal, that more than one half of the cost of the fin- 
ished article involved components added in the United States after 
importation.’° Overall, the court concludes that significant parts, 
time, cost and effort were required to make a complete car radio re- 
ceiver from the imported circuit board. 

Although it is difficult to compare products, this case appears 
qualitatively different from the addition of a few parts to complete 
a fishing reel (Daisy-Heddon), the simple insertion of crystals into 
an otherwise complete scanner (Channel Master) or the addition of 
some wires, linkages and a cosmetic cabinet to a receiver that lack- 
ed no essential electronic parts (General Electric).' Even if one dis- 
regards the external, partially cosmetic elements, such as the but- 
ton covers, faceplate, marker and knobs, at the very least, the car 
radio receiver would still lack internal tunability features, various 
RF selectivity components and a metal chassis. With all of these 
parts missing the circuit board is not a substantially complete car 
radio receiver. 

To put this product in perspective, if one looks at the total costs of 
the United States labor and components added after importation 
they constitute approximately 70% of the total cost of the product. 
Defendant would argue that this is because domestic labor and re- 
lated costs are higher. Such costs may be higher, but this does not 
account for the entire difference. The testimony at trial revealed 
that the parts added at final assembly in the United States are not 
just screws and simple metal pieces as in Daisy-Heddon; they in- 
clude complicated components which require technical skill to 
make and to assemble into the final product. However the court 
looks at the imported boards, they are not substantially complete 
car radio receivers and may not be classified under item 685.21 as 
receivers designed for motor vehicle installation. 

Accordingly, judgment is granted in favor of plaintiff respecting 
the boards classified as “receivers.” 


10 Some components were made in the United States and shipped to Singapore for inclusion in the boards; they are in- 
cluded in the values of the imported boards. Presumably plaintiff will get any credit it is entitled to for such components 
under various provisions of the tariff schedules. 

11 No power source, speakers or outer cabinet are part of the product involved here. It is a very basic item even in its fi- 
nal assembled form. 
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OPINION 


RestAni, Judge: Before the court is plaintiffs’ Rule 56.1 motion for 
judgment based upon the record before the International Trade Ad- 


ministration of the Department of Commerce (ITA), which resulted 
in the final affirmative antidumping duty determination concerning 
Certain In-Shell Pistachio Nuts from Iran. 51 Fed. Reg. 18919 
(1986). 

Plaintiffs assert two bases for their claim that the determination 
is not supported by substantial evidence of record and is not in ac- 
cordance with law. First, plaintiffs assert that use of official Iranian 
exchange rates to convert fair market value figures from Iranian ri- 
als to United States (U.S.) dollars was contrary to the antidumping 
laws, because actual market rates of exchange were ignored. Sec- 
ond, plaintiffs assert that ITA acted unreasonably in rejecting infor- 
mation provided by the respondent in the investigation, Rafsanjan 
Pistachio Producers Cooperative (RPPC), and by using the informa- 
tion submitted by petitioners. 

Defendant responds that an appropriately promulgated, long- 
standing regulation required use of the official exchange rates in 
this case. Defendant further responds that the “best information 
available” rule allowed it to reject respondent’s information on fair 
market value because respondent’s answer to the questionnaire pro- 
vided by ITA was incomplete, and further that it is permitted to use 
information supplied by the petitioner. 

Defendant-intervenors take the same position as defendant, but 
also assert that both the exchange rate certified by the Federal Re- 
serve Bank of New York and utilized by ITA, and the information 
submitted in its petition, were correct. 
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Facts 


Important to the analysis here are the following facts: 

1. Throughout the period of the investigation the United States 
had no diplomatic relations with Iran. The questionnaires and the 
responses were transmitted through the government of Algeria. 

2. The only respondent, RPPC, also the only known producer of 
pistachios in Iran, provided prices for its home market sales with- 
out clearly delineating which were for export and which were for 
domestic consumption. RPPC does not export. The pricing informa- 
tion was provided at the time slightly beyond the deadline 
established. 

3. RPPC, though requested to do so, did not obtain sales informa- 
tion from exporters, but indicated to ITA who the likely exporters 
were. 

4. During the preliminary investigation plaintiffs sought a decla- 
ration by ITA that the proceedings were extraordinarily complicat- 
ed. Such a declaration would have triggered an extension of time to 
respond to the questionnaire. A shorter, four-week extension was 
granted on the basis that RPPC displayed some cooperation in the 
investigation. A similar request by the Government of Iran was de- 
nied because it was not a participant in the proceedings. 

5. RPPC was advised in advance that the ITA would use the 
“best information available” if it did not receive complete 
responses. 

6. The final dumping margin was set at 241.14 per cent ad 
valorem; the scope of the finding was clarified so that only raw pis- 
tachios were included. 

7. Following an affirmative determination of threat of material 
injury by the International Trade Commission (ITC) an antidump- 
ing order was issued. 

8. The official Iranian exchange rate is 90 rials to the dollar. 
Both the Central Bank of Iran and the International Monetary 
Fund use this rate. Plaintiffs admit this is the official rate and the 
Government of Iran claims it is the only legal rate in Iran. 

9. During the relevant period some exchange transactions existed 
outside of Iran at the rate of 600-650 rials to the dollar. Evidence of 
published quotations from inside and outside Iran were presented to 
the ITA. 

10. Most, if not all, of the margins found would be eliminated if 
an exchange rate of 600-650 rials to the dollar was used, as opposed 
to the 90 rial to the dollar official exchange rate. 

11. The 90 rial rate has remained relatively constant despite tre- 
mendous inflation in Iran. 
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Use or ExcHANGE Rates CERTIFIED BY THE FEDERAL RESERVE 


Pursuant to 19 C.F.R. § 353.56! ITA, in order to administer the 
antidumping laws, must make currency conversions in accordance 
with 31 U.S.C. § 5151.2 Because the Secretary of the Treasury did 
not publish a current value for the Iranian rial, and because there 
was no current buying rate specified by the Federal Reserve Bank 
of New York (N.Y. Fed), the N.Y. Fed was to specify an appropriate 
exchange rate, pursuant to statutory provisions, as incorporated by 
ITA’s regulation. 

The regulation seemingly is written in absolute terms; on its face 
it appears to permit no deviation from the section 5151 scheme. Al- 
though there are procedures for obtaining a hearing at the N.Y. Fed 
regarding the appropriateness of rates, there is no mechanism for 
direct judicial review of the rate setting decision. In cases involving 
assessment of duties under the customs laws, the Supreme Court 
has held that rates set by the N.Y. Fed are not subject to judicial re- 
view. Barr v. United States, 324 U.S. 83 (1945); Hadden v. Merritt, 
115 U.S. 25 (1885); Cramer v. Arthur, 102 U.S. 612 (1880). The 
record is clear that ITA made no independent decision regarding 
the currency exchange rates, and ITA asserts it could not do so 
under its regulation. 

The process described above has presented the court with two 
overlapping issues: first, whether a delegation of authority from 
ITA to the N.Y. Fed has occurred, and, if so, whether that delega- 
tion is valid; and, second, whether the ITA’s interpretation of its 
regulation is correct, and if so, whether the regulation is valid 
under such an interpretation. These issues are addressed in detail 
below. 


DELEGATION OF AUTHORITY 


Initially, the parties disagree about whether section 353.56(a) con- 
stitutes a delegation of authority from ITA to the N.Y. Fed. Defend- 
ant-intervenor appears to contend that a valid subdelegation has oc- 
curred. Plaintiff contends that no delegation has taken place, but 


1 19 C.F.R. § 353.56(a) (1980 and revision of Title 19 as of April 1, 1986] reads, in pertinent part, as follows: 
In determining the existence and amount of any difference between the United States price and the fair value or for- 
eign market value for the purposes of this oe or of the Act, any necessary conversion of a are currency into its 
uivalent in United States currency shall be made in accordance with the — of section of the Tariff Act 
of 1930, as amended (31 U.S.C. § 372) [current version at 31 U.S.C. § 5151 (1982)]. 
? 31 U.S.C. § 5151 (1982) provides in pertinent part: 
(c) Except as provided in this section, conversion of currency of a foreign country into United States currency for as- 
sessment and collection of duties on merchandise imported into the United States shall be made at values published 
= the Secretary under subsection (b) of this section for the quarter in which the merchandise is exported. 
(d) If the Secretary has not published a value for the quarter in which the merchandise is exported, * * * the conver- 
sion of the currency of the foreign country shall be made at a value— 
(1) equal to the buying rate at noon on the day the merchandise is exported; or 
(2) prescribed by regulation of the Secretary for the currency that is equal to the first buying rate certified for 
that currency by the Federal Reserve Bank of New York under subsection (c)* * *. 
(e) The Federal Reserve Bank of New York shall decide the buying rate * * * The Secretary shall publish the rate at 
times and to the extent the Secretary considers necessary. In deciding the buying rates, the Bank may 
+ pee the last ascertainable transactions and quotations (direct or through exchange of other currencies); 
an 
(2) if there is no buying rate, calculate the rate from— 
(A) actual transactions and quotations in demand or time bills of exc! ; Or 
(B) the last ascertainable transactions and quotations outside the United States in or for exchange payable 
in United States currency or foreign currency. 
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that if such delegation did exist, it would be invalid. Defendant ar- 
gues that no delegation or subdelegation has occurred because ITA 
merely “relfied] upon the particular institution that Congress has 
designated to develop and issue exchange rates for duty assessment 
and collection purposes.” Defendant’s Supplemental Brief at 3. Ac- 
cording to defendant, the exchange rates set by the N.Y. Fed are 
comparable to other types of information that ITA routinely uses 
during its investigations. Specifically, defendant notes that in criti- 
cal circumstances determinations, ITA may rely upon dumping de- 
terminations made by other countries and import statistics provid- 
ed by the Bureau of Census. See 19 U.S.C. § 1673b(e)(1) (1982). In 
countervailing duty investigations, ITA apparently also relies upon 
interest rate benchmark figures provided by appropriate agencies in 
foreign countries to determine whether loans that are inconsistent 
with commercial considerations have been made. See 19 U.S.C. 
§ 1677(5)(B\i) (1982). 

The analogy drawn between exchange rates and these other 
forms of information fails. ITA states that it has no discretion to re- 
view exchange rates set by N.Y. Fed, but it has not made a similar 
claim with respect to the other information it uses. Furthermore, 
ITA is required by regulation to obtain rates from N.Y. Fed during 
the course of the antidumping proceeding, even when N.Y. Fed has 
not published such rates in the ordinary course of its business. In 
ITA’s other examples, the information gathered is not prepared spe- 
cifically at the request of ITA, nor is its preparation an integral 
part of ITA’s procedure. 

The defendant also contends that there has been no delegation 
because the calculation of LTFV margins is merely incident to the 
calculation of rates for the collection and assessment of duties 
under section 5151. In essence, defendant argues that by authoriz- 
ing the N.Y. Fed to calculate exchange rates for assessment and col- 
lection purposes, Congress implicitly delegated the authority to cal- 
culate rates for related procedures. 

This interpretation of section 5151 obfuscates the distinction that 
our Court of Appeals has drawn between LTFV determinations and 
the collection and assessment process. In Melamine Chemicals, Inc. 
v. United States, 732 F.2d 924 (Fed. Cir. 1984), the court specifically 
rejected appellee’s argument that the “assessment and collection” 
language contained in section 5151 encompasses ITA’s fair value in- 
vestigation. The court stated: 

Melamine incorrectly asserts that the ultimate purpose of a 
fair value investigation and calculation is the assessment and 
collection of antidumping duties. The purpose of a fair value in- 
vestigation is to determine whether LTF'V sales are occurring 
to the injury of domestic industry. Such investigations may or 
_ not result in the assessment and collection of antidumping 

uties. 
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The notion that assessment and collection includes calcula- 
tion of fair value, so that the two phases must be merged as ar- 
gued by Melamine, has been laid to rest by the Supreme Court 
in United States v. George S. Bush & Co., 310 U.S. 371 (1940), 
and in Barr v. United States, 324 U.S. 83 (1945). 


Melamine, 732 F.2d at 929. In light of the Melamine decision and 
the significant role played by the N.Y. Fed in the process of calcu- 
lating dumping margins, the court concludes that a delegation has 
occurred. 

The parties do not question ITA’s authority to delegate the calcu- 
lation of exchange rates. Although such authority is not explicitly 
granted in any statutory provision, the courts have generally up- 
held similar delegations particularly where, as here, the agency is 
charged with the administration of a complex regulatory program.’ 
K. Davis, Administrative Law Treatise, § 3.17 (2d ed. 1978) (discuss- 
ing EEOC v. Raymond Metal Products Co., 530 F.2d 590 (4th Cir. 
1976)); see also Tabor v. Joint Board for the Enrollment of Actuaries, 
566 F.2d 705 (D.C. Cir. 1977). The dispute in the instant case does 
not concern ITA’s authority to delegate some authority, but rather, 
whether it may delegate to the N.Y. Fed all of its authority to select 
an appropriate exchange rate in the situation at hand. 

Delegations of administrative authority are suspect when they 
are made to private parties, particularly to entities whose objectivi- 
ty may be questioned on grounds of conflict of interest. See Sierra 
Club v. Sigler, 695 F.2d 957, 963, n.3 (1983) (citing Sierra Club v. 
Lynn, 502 F.2d 43, 58-59 (5th Cir. 1974), cert. denied, 421 U.S. 994 
(1975)). The New York Fed is part of the national Federal Reserve 
System and subject to supervision by the Board of Governors of the 
Federal Reserve System,‘ but it is also a private corporation whose 
stock is owned by the member commercial banks within its district. 
See Committee for Monetary Reform v. Board of Governors of the 
Federal Reserve System, 766 F.2d 538, 540 (D.C. Cir. 1985). Although 
member banks lack the direct control over decision-makers enjoyed 
by most corporate shareholders, it is not unreasonable to assume 
that, where possible, officials at N.Y. Fed would pursue policies that 
enhance the health of member banks. Extrapolating from this, it is 
not difficult to imagine a situation in which the interest of the 
bank’s members might conflict with the bank’s responsibility to for- 
mulate accurate exchange rates under section 5151.5 For example, 
the adoption of a slightly distorted exchange rate pursuant to ITA’s 
regulation could prevent an affirmative finding of LTFV sales that 
otherwise would be proper. This would enable foreign countries to 
“8 According to the notice published in the Federal Register, the regulation at issue was promulgated pursuant to 19 
U.S.C. § 2504(b) (1982) and 5 U.S.C. § 301 (1982). 45 Fed. Reg. 8182, 8190 (1980). These provisions generally allow the Secre- 
tary of Commerce to promulgate regulations necessary for the administration of departmental programs and international 
Piet need eenbem are appointed by the President with the advice and consent of the Senate for fourteen year terms. 
See 12 U.S.C. § 241 (1982). Officers of the N.Y. Fed. are appointed through a combination of actions of the Federal Reserve 
Board and the member banks. 12 U.S.C. §§ 304-5 (1982). 

5 The court does not find that any impermissible actions were taken here, merely that the potential for abuse exists 


under defendant's view. To the court’s knowledge, there are no published procedures governing the calculation of exchange 
rates under 31 U.S.C. § 5151, which further increases the potential for abuse. 
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sell more goods in the United States, thereby increasing their abili- 
ty to repay loans made by member banks of the N.Y. Fed. Distorted 
exchange rates could also result in improper affirmative dumping 
findings. Such determinations could benefit member banks holding 
loans from domestic industries adversely affected by competition 
from imports.* Even though there have been no allegations of such 
behavior, the possibility that such conflicts could exist in certain 
situations cannot be ignored in the context of a legal regime which 
purports to exempt rate decisions of the N.Y. Fed from all forms of 
judicial and administrative scrutiny. 

The parties have focused their attention in the delegation area on 
the more limited area of subdelegation. As defendants have noted, 
in recent years the courts have readily accepted subdelegations of 
authority within agencies. See, e.g., Fleming v. Mohawk Wrecking 
and Lumber Co., 331 U.S. 111 (1947) (upholding subdelegation of 
subpoena power). See also K. Davis, Administrative Law Treatise 
§ 3.16 (2d ed. 1978). The case on which plaintiff relies, Cudahy Pack- 
ing Co. v. Holland, 315 U.S. 357 (1942), has been distinguished re- 
peatedly and no longer remains authoritative. See Administrative 
Law Treatise § 3.16, and cases cited therein. It is important to note, 
however, that the instant case stretches the concept of proper sub- 
delegation well beyond the parameters of past precedent. In the 
cases cited by the parties, authority was subdelegated to inferior of- 
ficers within the same agency.’ Presumably there is accountability if 
the decision is made within the same agency. Furthermore, the de- 
cisions made pursuant to subdelegation were not absolutely im- 
mune from review, as defendants contend the exchange rate deci- 
sions are in this case. The courts have consistently required sub- 
delegation of significant functions to be checked by some form of 
review, either within the agency itself, or ultimately by the courts.® 
Lower level procedural decisions generally require less oversight 
than decisions which affect the substantive rights of regulated par- 
ties, or which embody the agency’s most potent use of its discretion- 
ary authority. In all cases cited by the parties, however, courts were 
willing to approve subdelegations only if they ultimately were sub- 


§ Some of the potential conflicts discussed above are already inherent in section 5151. Because the N.Y. Fed possesses un- 
reviewable discretion to set exchange rates for assessment and collection purposes, it can already control the ultimate 
amount of duties paid where an affirmative LTFV finding has been made. The mere presence of this authority, however, 
cannot justify an extension of discretion into the process of calculating LTFV margins. As discussed earlier, our Court of 
Appeals has distinguished the fair value stage of a dumping investigation from the asseesment and collection stage. The ex- 
pansion of unreviewable discretion into the LTFV determination would blur the distinctions drawn by the Court of Appeals 
in Melamine Chemicals. 

7 In Tabor v. Joint Board for the Enrollment of Actuaries, supra, plaintiff alleged that a delegation was made to a private 

agency. The court seems to conclude that no delegation occurred or that whatever was done was authorized by Congress. 
566 F.2d at 708 n.5. The discussion in the following part makes clear that total delegation here is not authorized by Con- 
gress. It is also clear that the decision relied on in Tabor was not one which was made at the alleged delegator’ 's request, as 
in the case at hand. See infra, note 12. Furthermore, there is no indication that the alleged delegator in Tabor was absolute- 
ly} bound by the decision made by the private agency. 

8 Obvious parallels can be drawn between the demise of the nondelegation doctrine, since A.L.A. Schechter Poultry Corp. 
v. United States, 295 U.S. 495 (1935) (holding invalid standardless delegation of legislative power to the President made in 
section 3 of The National Industrial Recovery Act), and the increasing frequency with which intra-agency subdelegations of 
authority have been approved. Both developments reflect a growing sense that agencies should be given broader authority 
to develop procedures and standards necessary for their proper functioning. In the delegation area, the broadening of statu- 
tory delegations of authority has been accompanied by an expansion of judicial and administrative controls on administra- 
tive behavior. See H. Leventhal, Principled Fairness and Regulatory Urgency. 25 Case W. Res. 66, 70 (1974). Comparable 
measures provide an appropriate check on transferred powers in the area of subdelegation. 
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ject to some form of scrutiny.® Although the calculation of exchange 
rates in a LTFV investigation is an intermediate step in ITA’s de- 
termination, it nevertheless can alter completely the outcome 
reached by the agency. Given the importance of the type of ex- 
change rate determination at issue to the outcome of the investiga- 
tion, the determination must be considered a significant function 
entrusted to the ITA by Congress. Such a decision cannot be aban- 
doned to an independent agency with private sector components, 
and isolated from all types of review, administrative or judicial, 
merely for reasons of convenience. 

Therefore, the court concludes that if utilization of exchange 
rates set by the N.Y. Fed solely at the request of ITA for purposes of 
making an LTFV determination is not subject to ITA decision-mak- 
ing, an invalid delegation of ITA’s authority has occurred. 


THE VALIDITY OF THE REGULATION AND ITs INTERPRETATION 


Our Court of Appeal has clearly articulated the standard for re- 
viewing the validity of regulations promulgated by ITA under the 
dumping law. In Melamine Chemicals the court stated: 


When the issue is the validity of a regulation issued under a 
statute an agency is ee with administering, it is well es- 
tablished that the agenc y s construction of the statute is enti- 


tled to great weight * * *. Similarly, agency regulations are to 
be sustained unless unreasonable and plainly inconsistent with 
the statute, and are to be held valid unless weighty reasons re- 
quire otherwise. 


732 F.2d at 928. (Citations omitted.) See also Consumer Products 
Safety Division, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 
1033 (Fed. Cir. 1985). The Supreme Court has held that long-stand- 
ing agency regulations, such as section 353.56(a), are entitled to 
greater deference from the reviewing court.!° Zenith Radio Corp. v. 
United States, 437 U.S. 443, 457 (1978). 

The reasonableness of the regulation, at least as it applies in most 
cases, is not in serious dispute. Intervenor has argued persuasively 
that symmetry in the calculation of exchange rates is desirable in 
the investigative and assessment phases of an antidumping investi- 
gation. When exchange rates are consistent, importers subject to 
antidumping orders can be assured that the duties they are 
required to deposit will not vary from the final assessment solely 

® The nature of the decision that has been delegated may determine the level of administrative or judicial oversight that 
is required in a given case. For example, in E.£.0.C. v. Raymond Metal Products Co., 530 F.2d 590 (4th Cir. 1976), the court 
considered the validity of two separate subdelegations to a district director: first, the delegation of intermediate 
tive functions; and second, the delegation of the Commission’s authority to sue. The court held that the district Grester's 
decision as to intermediate matters need not be reviewed by the entire Commission because adequate judicial safeguards ex 
isted. 530 F.2d at 594. The court also upheld the transfer of the Commission’s authority to sue. Noting that civil ‘actions 
were not commenced until formal approval had been received from the Commission, the court held that no subdelegation 
— 530 F.2d at 595. ey i i ent lative, pe ope Sy edt db intra-agency 

unless expressly or impliedly forbidden by Congress, because the substantive rights will be subject to judicial disposition.) 

See also E.E.0.C. v. Exchange Security Bank, 529 F.2d 1214 (Sth Cir. 1976) (no subdelegation where agency by a 
has retained power to decide whether or not to set aside officer’s decision about revoking or modifying a subpoena). See 
fra discussion in following part. 


10 The regulation at issue has existed in its current form since 1980. See 45 Fed. Reg. 8190 (1980). A similar regulation 
first appeared in the Federal Register in 1943. See 8 Fed. Reg. 8327 (1943). 
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because of selection of a different basis for establishing exchange 
rates. See 19 U.S.C. § 1673e(a)(3) and 1673g(a). Furthermore, the use 
of exchange rates set by the N.Y. Fed reduces the overall adminis- 
trative burden on ITA, thereby increasing the probability that in- 
vestigations will be completed within the prescribed statutory time 
limit.’ Thus, the regulation appears reasonable, at least insofar as 
it promotes consistency and looks to an experienced agency to pro- 
vide exchange rates, thereby expediting the administrative process. 
The remaining issue is whether the agency has interpreted the reg- 
ulation in a permissible manner. 

As with the statute it administers, an agency’s interpretation of 
its regulations is entitled to substantial weight, particularly where 
the interpretation is longstanding and has established expectations 
among parties appearing before the agency. In the instant case, 
however, such deference is not justified. First, the agency’s interpre- 
tation would create an improper delegation; and second, although 
the regulation has been in existence nearly forty years, the issue 
raised in this case stems from a recent interpretation of the regula- 
tion. This appears to be the first time a party has requested ITA to 
review exchange rates calculated by the N.Y. Fed. 

ITA has argued that its interpretation of the regulation is 
required by the regulation’s command that exchange rates in LTFV 
determinations shall be calculated in accordance with section 5151. 
ITA contends that the presence of this imperative language elimi- 
nates its discretion to conduct any subsequent review. 

The presence of words such as “shall” in a regulation or statute 
will generally limit an agency’s discretion. Here, however, such a 
construction is inconsistent with the transfer of function that oc- 
curs under the regulation. ITA cannot compel the N.Y. Fed to make 
an exchange rate determination in an LTFV investigation, as it has 
no authority over the N.Y. Fed. Because ITA has no means to com- 
pel or expedite the determination, there is a possibility that the 
N.Y. Fed, perhaps because of overwork or a new-found lack of comi- 
ty with the Commerce Department, could fail to act pursuant to 
ITA’s request. The lack of control that characterizes this process 
must be offset by some residual discretion that allows ITA to set 
rates if the N.Y. Fed fails to act properly. Without such discretion, 
ITA cannot fulfill the goals of expediency and efficiency that the 
regulation was originally designed to achieve. Thus, the imperative 
language in the regulation cannot support an interpretation which 


11 Intervenor also argues that harmonizing the exchange rates would facilitate the automatic assessment of dumping du- 
ties which may occur under section 611(aX2) of the Trade and Tariff Act of 1984, Pub. L. No. 98-573, 98 Stat. 2948, 3031 
(1984) (codified at 19 U.S.C. § 1675(aX1) (Supp. II 1984)). Under = —_ when a party fails to request an annual review 
of an antidumping order, duties are automatically assessed at rates e cash deposit rate for estimated duties on 
entries made (usually) in the twelve preceding months. 19 C.F.R. + sebsdud (1987). Intervenor argues that, in order for 
this assessment process to be fully automatic, the exchange rates set by the N.Y. Fed must be used to calculate the estimat- 
ed deposit in connection with the original investigation. 

This argument is not persuasive. If no request is made for an annual review, —- rates set by the N.Y. Fed will gov- 
ern estimated deposits and the ultimate assessment of duties. What intervenor is actually objecting to is the right of a party 
to challenge exchange rates upon which estimated duties are based. This is the only way the automatic assessment process 
could be interrupted. If the Court concludes that LTFV determinations may be challenged on the basis of inaccurate ex- 
change rates, parties presumably woul id be able to request an annual review to address the same issue. Intervenor’s argu- 
ment, therefore, merely begs the question that is already at issue in this case. 
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completely divests ITA of the discretion it needs to fulfill its statu- 
tory purposes. 

Furthermore, the policies of the antidumping law require that 
ITA’s residual discretion include the ability to avoid error in cases 
where the N.Y. Fed has chosen an incorrect exchange rate. Our 
Court of Appeals has recognized that findings of LTFV sales are not 
appropriate when they result solely from the misapplication of ex- 
change rates. In Melamine Chemicals, the court upheld ITA’s use of 
a 90-day lag rule for selecting exchange rates and stated: 


Though the CIT noted that the United States had cited “no 
authority for using a 90 day lag rule”, that authority stems 
from Commerce’s duty to en ree fairly the antidumping laws by 
determining whether LTFV sales are or are not occurring. The 
purpose of the antidumping law, as its name implies, is to dis- 
courage the practice of selling in the United States at LTFV by 
the ye ee of appropriately increased duties. That purpose 
would ill-served by application of a mechanical formula to 
find LTFV sales, and thus a violation of the antidumping laws, 
where none existed. A finding of LTFV sales based on a margin 
resulting solely from a factor beyond the control of the exporter 
would be unreal, unreasonable, and unfair. 


732 F.2d at 933 (emphasis added). See also Luciano Pisoni Fabrica 
Accessori Instrument Musicali v. United States, 11 CIT——, 640 F. 
Supp. 255, 260 (CIT 1986). 

Defendants have argued that the language cited above is not rele- 
vant because the Melamine court was interpreting a separate regu- 
lation. The court’s opinion apparently reserved judgment on the is- 
sue presented in this case. See 732 F.2d at 930. Nevertheless, it 
would be shortsighted to confine the Court of Appeals’ guidance to 
the regulation at issue in Melamine. An improper exchange rate 
will distort an LTFV determination, regardless of whether it results 
from an error in calculation, or the selection of a valid rate from an 
improper period in time, or from the type of problems which may 
exist here. In any case, the agency must exercise its residual discre- 
tion to ensure that LTFV sales have actually been made. 

ITA’s interpretation of the regulation would also impermissibly 
restrict the court’s scope of review in this matter. As discussed ear- 
lier, ITA review of the rates used in the LTFV determination is nec- 
essary to preserve the legality of the delegation of authority made 
to the N.Y. Fed. ITA’s decisions in this area are subject to judicial 
review. See 19 U.S.C. § 1516a(b)\(1)(B) (1982) and 28 U.S.C. § 1581(c) 
(1982). Furthermore, but for the promulgation of the regulation and 
the interpretation it has been given, it is clear that ITA would have 
been responsible for determining exchange rates. Because the court 
has no jurisdiction to review N.Y. Fed’s exchange rate determina- 
tions directly, the regulation, as interpreted by ITA, effectively pre- 
vents the court from deciding whether exchange rates (and ulti- 
mately LTFV decisions) are supported by substantial evidence. The 
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interpretation defendant has given the regulation would thus create 
a major exception to the general standard of reviewability that gov- 
erns ITA determinations. 

Defendants have argued that a judicially imposed requirement of 
independent decision-making will prevent ITA from making timely 
determinations, and force it to make decisions in an area in which 
it has little expertise. These concerns carry little weight. As dis- 
cussed earlier, ITA currently lacks control over the timing of the 
N.Y. Fed’s decision; thus, no mechanism currently exists to ensure 
that exchange rate determinations are made in a timely manner. 
Furthermore, the facts of this case present an unusual situation 
that is not likely to recur on a regular basis. Here, ITA had to re- 
sort to rates calculated at its request by N.Y. Fed because no quar- 
terly rates had been published by the Treasury Department and no 
buying rates existed. Rates which are used on a regular basis in ac- 
tual transactions are more reliable and would be subject to fewer 
disputes.!? The difficulty of identifying a rate in this case stemmed 
from an unusual combination of political, commercial, and diplo- 
matic factors which necessitated ITA’s request and resulted in the 
subsequent dispute over the propriety of the rate. 

Finally, ITA’s claims of naivete in this area are overstated. When 
it determines whether exchange rate policies constitute countervail- 
able benefits, ITA may be required to look at the differences be- 
tween official rates and free-market rates. In fact, in a companion 
case to this action, ITA determined that a countervailable benefit 
existed in part based on allegations that exporters could sell re- 
tained foreign exchange at market rates. See 51 Fed. Reg. 8344, 
8345 (March 11, 1986). Plaintiffs allege that the market rate uti- 
lized in that determination was similar to the one asserted by plain- 
tiffs here.’* 

By finding that the regulation at issue must be interpreted to pro- 
vide for ITA decision-making and resulting judicial review, the 
court may have assuaged its concerns regarding delegation of au- 
thority. As noted earlier, the availability of administrative and judi- 
cial review may cause a court to conclude that no delegation has oc- 
curred. See Exchange Security Bank, 529 F.2d at 1218. If review is 
required of the exchange rates, ITA’s reliance upon them could be 
viewed as a limited procedural process, perhaps undeserving of the 
label “delegation.” 

Cases such as Exchange Security Bank simply illustrate the neces- 
sity of requiring some check on transferred authority. By ruling 
that “no delegation has occurred” rather than finding that a given 
delegation is proper, courts may avoid answering difficult separa- 
tion of powers and related questions or objections to the degree of 


12 In any case, this court does not reach the issue of whether ITA must retain decision-making authority when it is using 
ordinary published rates. ITA does not initiate the setting of such rates; therefore, there is less reason to view reliance upon 
such rates as delegation of authority, with all of the attendant problems of that concept. 

18 It is true that the market rate ITA used was the “best information available” and was obtained from the petition. The 
— indicates, however, that ITA would have made a further investigation if respondent had provided adequate 
information. 
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power transferred.'* Regardless of whether the easier or more diffi- 
cult analytical course is followed, the court’s conclusion ultimately 
must depend, in part, on the type of review provided. Accordingly, 
the court holds that the ITA erred in failing to consider, when re- 
quested to do so, what exchange rate should be utilized in order to 
carry out the antidumping laws. 


Use or “Best INFORMATION AVAILABLE” 


The ITA’s final determination in this matter relied on the “best 
information available,” 19 U.S.C. §1677e (1982 and Supp. III 
1985),!5 in order to calculate foreign market value. The information 
used was that supplied by petitioner. Plaintiffs’ claim that the infor- 
mation supplied by RPPC was inherently more reliable because of 
RPPC’s presence in Iran, and that ITA erred in using the petition- 
er’s information under the “best information available” provision.'® 

RPPC indicated that because it was not an exporter of pistachios 
it could not provide the information requested concerning which of 
RPPC’s sales were home market sales and which were sales of pista- 
chios destined for export. Such information is necessary so that ITA 
may make the comparisons required by the antidumping laws. 19 
U.S.C. § 1673, et seg. Although the lack of diplomatic relations be- 
tween Iran and the United States probably exacerbated the “inabili- 
ty” to provide the proper information in a timely manner, this does 
not relieve RPPC of its duty to provide the information. To the con- 
trary, the absence of diplomatic relations made it highly reasonable 
for ITA to rely on the one party with whom it made contact to pro- 
vide the necessary information, either on its own or by contacting 
exporters known to it, so that actual values could be ascertained. 
The ITA was never able to obtain pricing information from export- 
ers or pricing information from RPPC for pistachios sold for export, 
as compared to those sold for domestic consumption. It never veri- 
fied the partial information provided. 

The best information rule prevents a respondent from controlling 
the results of the investigation by providing partial information or 
by delaying or otherwise hindering the investigation. See Atlantic 
Sugar, Lid. v. United States, 744 F.2d 1556, 1560 (Fed. Cir. 1984). 
Given ITA’s lack of subpoena power, the rule of section 1677e(b) 


14 The parties raised no Constitutional challenges to the regulation as interpreted by defendant. Perhaps any constitu- 
tional questions involving delegation of functions to independent agencies are easily resolved because of the limited nature 
of the functions involved. There is no need to explore these questions so long as the regulation is interpreted to require ITA 
to exercise its own decision-making powers in this case. 

18 19 U.S.C. § 1677e provides in part 

General Rule.—* * * If the administering authority is unable to verify the accuracy of the information submitted, 
it shall use the best information available to it as the basis for its action, which may include in actions referred to in para- 
(1) [a final determination] the information submitted in support of the petition. 

; tion to be made on best information available——In making their determinations under this subtitle, 
the administering authority and the Commission shall, whenever a party or any other person refuses or is unable to 
produce information requested in a timely manner and in the form required, or otherwise significantly impedes an investi- 
gation, use the best information otherwise available. 

18 Although he court will address this issue, it does not appear to be a serious question in this case. This point is raised 
almost as an afterthought in plaintiffs’ main brief. In their response defendant-intervenors pointed out that, if adjusted for 
relevant levels of trade, plaintiffs’ and defendant-intervenors’ figures for foreign market value are essentially equivalent. 
Plaintiffs did not respond to this in their reply. 
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may be the most effective means of compelling a recalcitrant party 
to provide necessary information. 

The record reflects a reluctance to comply with the investigation 
on the part of RPPC. ITA’s grant of an extension of time to RPPC to 
comply, and the warning to RPPC of the possible use of the “best in- 
formation available,” demonstrates a reasonable approach in view 
of the lack of full cooperation. Given the lack of complete informa- 
tion from RPPC, ITA was justified in not proceeding to verify the 
information RPPC provided and in relying on the information sup- 
plied by petitioner, the “best information otherwise available.” 19 
U.S.C. § 1677e(b). 

In accordance with the reasoning above, this matter is hereby re- 
manded to ITA. ITA shall determine whether utilization of the ex- 
change rates set by the N.Y. Fed improperly creates artificial 
dumping margins in this case. 


(Slip Op. 87-111) 


Toxo Trrantum Co., Lrp., PLAINTIFF v. Unitep States, THE U.S. Depart- 
MENT OF COMMERCE, AND THE U.S. INTERNATIONAL TRADE COMMISSION, DE- 
FENDANTS AND RMI Co. anp Tirantum Metats Corp. oF AMERICA, 
INTERVENORS 


Court No. 85-1-00024 


Before DiCar.o, Judge. 


[The action is remanded.] 


(Decided September 30, 1987) 


Graham & James (Denis H. Oyakawa, James H. Broderick, Jr. and Patrick J. 
Fields) for plaintiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Sheila N. Ziff); Li- 
sa B. Koteen, Office of the Deputy Chief Counsel for Import Administration, for 
defendants. 

Wilmer, Cutler & Pickering (A. Douglas Melamed, John D. Greenwald and 
Deborah M. Levy); John F. Hornbostel, Jr.. RMI Company, for intervenor RMI 
Company. 

Pillsbury, Madison & Sutro (Donald E. de-Kieffer and Francis J. Sailer); Frederick 
W. Steinberg, Titanium Metals Corporation of America, for intervenor Titanium Met- 
als Corporation of America. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff, Toho Titanium Company, Ltd. (Toho), a 
Japanese exporter of titanium sponge, brought this action challeng- 
ing the final determination by the United States Department of 
Commerce, International Trade Administration (Commerce) that ti- 
tanium sponge from Japan is being sold in the United States at less 
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than fair value. Titanium Sponge From Japan: Final Determination 
of Sales at Less Than Fair Value, 49 Fed. Reg. 38,687 (Oct. 1, 1984). 
Toho contested Commerce’s decision to use constructed value rather 
than sales of titanium sponge in Japan as the basis for determining 
foreign market value. Pursuant to section 773 (b) of the Tariff Act 
of 1930 (Act) as amended, 19 U.S.C. § 1677b(b) (1982), Commerce 
must use sales in the home market to calculate foreign market 
value unless it determines that home market sales have been made 
at a price less than the cost of production over an extended period 
of time in substantial quantities and at prices which will not permit 
recovery of all costs within a reasonable period of time in the nor- 
mal course of trade. 

In its opinion on Toho’s motion for a judgment upon the agency 
record under Rule 56.1, this Court held that “there is substantial 
evidence on the record supporting Commerce’s determination that 
below cost of production sales were made over an extended period of 
time and in substantial quantities for the Japanese titanium sponge 
industry.” Toho Titanium Co. v. United States, 11 CIT ——, 657 F. 
Supp. 1280, 1285 (1987). The Court remanded the action to Com- 
merce, however, for an explanation on the record as to why Toho 
will not be able to recoup its costs over a reasonable period of time 
in the normal course of trade from sales at prices charged during 
the investigatory period. Jd., 657 F. Supp. at 1286. 

The Court found such an explanation was required before it could 
evaluate whether the data gathered by Commerce during its inves- 
tigation provided substantial evidence to support the determination 
that sales at the prices charged below cost will not permit recovery 
of all costs within a reasonable period of time in the normal course 
of trade. The Court stated that Commerce “may rely on data cover- 
ing only a six-month period” as long as such data provided substan- 
tial evidence to support Commerce’s determination on this issue. Jd. 

If Commerce’s determination on this issue is found not to be sup- 
ported by substantial evidence, the Court must hold it unlawful 
pursuant to the standard of review provided under section 
516A(a)(2) of the Act, as amended, 19 U.S.C. § 1516a(a)(2) (1982). 
Commerce then would be required to use sales of titanium sponge 
in Japan to determine foreign market value rather than construct- 
ed value. On remand, therefore, Commerce was directed to show the 
Court that the determination that Toho will not be able to recover 
all costs within a reasonable period of time in the normal course of 
trade from sales at the prices charged during the investigation peri- 
od is supported by substantial evidence on the record. 

In its remand results, Commerce first states: “One hundred per- 
cent of Toho’s home market sales were made at prices below its cost 
of production during the period of investigation. It is the Depart- 
ment’s practice reasonably to assume that when 100 percent of 
sales are at prices below the cost of production, those prices will not 
permit recovery of all costs within a reasonable period of time in 
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the normal course of trade.” Results of Remand Proceeding, Toho 
Titanium Company, Ltd. v. United States, Court No. 85-1-00024 
(April 16, 1987) (Results of Remand) at 2. 

As noted in the Court’s earlier opinion, the legislative history per- 
tinent to 19 U.S.C. § 1677b(b) advises Commerce to be careful in 
reaching its determinations under this section. Toho Titanium, 657 
F. Supp. at 1285-86. When discussing section 321 of the Trade Act 
of 1974, the section which added subsection (b) to section 205 of the 
Antidumping Act of 1921 (the predecessor to section 1677b(b)), Con- 
gress indicated that sales of certain products, such as commercial 
aircraft, should be carefully evaluated because such products “typi- 
cally require large research and development costs which could not 
reasonably be recovered in the first year or two of sales.” S. Rep. 
No. 1298, 93rd Cong., 2d Sess. 173 (1974), reprinted in 1974 US. 
Code Cong. & Admin. News 7186, 7310; see also H.R. Rep. No. 571, 
93rd Cong., 1st Sess. 71 (1973). 

Commerce should not assume as a matter of department practice, 
therefore, that a company cannot recoup its costs in a reasonable 
period of time in the normal course of trade even where 100% of 
home market sales over a six-month investigatory period are made 
at prices below the cost of production. A company may be justified 
in taking a loss over an even greater period of time if it expects 
sales to increase and production costs to decrease, perhaps due to 
more efficient production and the averaging of initial investment 
costs over time. The Court does not find the assumption drawn by 
Commerce from the percentage of sales made below cost of produc- 
tion during the investigatory period to be evidence in support of the 
determination at issue. 

Commerce next states: 


The record in this proceeding does not provide any basis to 
conclude that Toho’s cost or prices were changing to an extent 
that would permit the company to recover all costs within any 
reasonable time period. Toho submitted cost data to the Depart- 
ment of Commerce on (1) its cost of manufacturing titanium 
sponge, (2) its cost of financing sponge production and sales, 
and (8) its selling, general and administrative (“GS&A”) ex- 
penses associated with titanium panes production and sales. 
The costs that were submitted by Toho do not show any signifi- 
cant trend up or down. 


Results of Remand at 2-3. 

These statements indicate to the Court that Commerce did not 
fully understand the purpose of a remand in this action. The issue 
on remand is not whether the record supports the conclusion that 
Toho would be able to recover its costs at the prices charged during 
the investigatory period within a reasonable period of time in the 
normal course of trade, but whether there is substantial evidence 
on the record supporting Commerce’s determination that Toho 
could not recover its costs at these prices in such time period. 
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The conclusion by Commerce that costs data collected over six- 
months “do not show any significant trends up or down” does not, 
in and of itself, provide evidence to support Commerce’s determina- 
tion. Commerce may be able to demonstrate to the Court, using ei- 
ther the data already collected or, if necessary, by collecting further 
data, that Toho’s cost of production will remain essentially the 
same for a reasonable period of time in the normal course of trade 
such that Toho could not recoup its costs at the investigatory prices 
(found to be below production cost) in such time period. Finding on 
remand that the costs data do not show any changing trends with- 
out offering supporting calculations or an analytical explanation, 
however, is not sufficient evidence to persuade the Court on this 
point. 

Toho argues in its reply to the remand results that Commerce 
could not accurately project future production costs using only six- 
months of data, especially when such data was collected at a time 
Toho was operating at only 35% capacity. According to Toho, Com- 
merce would need data demonstrating that per unit costs would not 
decrease in the future as sales increased before determining that 
sales at the prices charged during the investigation period would 
not allow recoupment of all costs within a reasonable period of time 
in the normal course of trade. 

At this time, the Court will not speculate on whether Commerce 
can demonstrate from the data collected that production costs will 
not decline below the investigatory sales prices within a reasonable 
period of time in the normal course of trade. This is the issue the 
Court remanded to Commerce that the Court now finds was not ad- 
equately addressed on remand. The Court believes, however, that 
the capacity at which Toho was operating when the data was col- 
-lected is one among many relevant factors Commerce should consid- 
er when projecting production costs of future transactions. 

In its remand results, Commerce also states that inaccuracies ex- 
isted in Toho’s questionnaire responses which were discovered and 
corrected during verification. These corrections made the verified 
costs of production higher than initially claimed by Toho. The Court 
finds this point irrelevant to the issue on remand of whether Com- 
merce’s determination that sales by Toho at the prices charged dur- 
ing the investigatory period will not allow recovery of all costs with- 
in a reasonable period of time in the normal course of trade is sup- 
ported by substantial evidence on the record. 

A final point raised by Commerce on remand concerns its conclu- 
sion that Toho “presented no verifiable evidence of future profit- 
ability.” Id. at 4. Commerce says the financial projections Toho of- 
fered were too late to be verified and thus it relied upon the best in- 
formation available as directed by 19 U.S.C. § 1677e (1982 & Supp. 
III 1985). 

The Court recognizes that Commerce is authorized to use the best 
information available when it is unable to verify information pro- 
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vided or the information is not produced in a timely manner. Com- 
merce’s reliance on the best information available, however, does 
not relieve the Court of its task of deciding whether the information 
relied on as the best evidence provides substantial evidence on the 
record in support of Commerce’s determination. See Atlantic Sugar, 
Ltd. v. United States, 744 F.2d 1556, 1561 (Fed. Cir. 1984). Again the 
question on remand is not whether the record supports the conclu- 
sion that Toho would be able to recover its costs at the investigatory 
sales prices within a reasonable period of time in the normal course 
of trade, but whether Commerce’s determination that Toho could 
not recover its costs in such time period is supported by substantial 
evidence on the record. 

After reviewing the remand results and the briefs of the parties 
regarding such results, the Court is unable to conclude whether or 
not substantial evidence exists on the record to support Commerce’s 
determination regarding this question. Because the Court finds 
Commerce did not adequately respond to the question posed by the 
remand, perhaps because Commerce misunderstood the purpose of 
the remand, the Court again remands the action to Commerce for 
an explanation as to why Toho will not be able to recoup its costs 
from sales at the investigatory prices within a reasonable period of 
time in the normal course of trade. 

The Court expects Commerce in its explanation to specify what 
evidence on the record supports its determination. Commerce may 
continue to rely on data for a six-month period or, if it finds it nec- 
essary, may collect additional data. If Commerce finds that it can- 
not provide substantial evidence to support its determination, it 
shall use sales in the home market Japan to calculate foreign mar- 
ket value. 

Commerce shall file with the Court within 30 days its new re- 
mand results. Plaintiff shall file any comments on these results 
within 15 days after the results are filed, and defendants and inter- 
venors shall respond within 10 days after the filing of plaintiff's 
comments. 

So ORDERED. 
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